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U.S. Customs Service 


Treasury Decision 


(T.D. 93-42) 


SYNOPSES OF DRAWBACK DECISIONS 


The following are synopses of drawback contracts approved August 
21, 1991 to May 21, 1993, inclusive, pursuant to Subpart C, Part 191, 
Customs Regulations; and approvals under Treasury Decision 84—49. 

In the synopses below are listed for each drawback contract approved 
under 19 U.S.C. 1313(b), the name of the company, the specified articles 
on which drawback is authorized, the merchandise which will be used to 
manufacture or produce these articles, the factories where the work will 
be accomplished, the date the proposal was signed, the basis for deter- 
mining payment, the Regional Commissioner to whom the contract was 
forwarded or approved by, and the date on which it was approved. 


Dated: June 7, 1993. 
JOHN DURANT, 
Director, 
Commercial Rulings Division. 


(A) Company: American Cyanamid Co. 

Articles: Herbicides 

Merchandise: 5-ethyl pyridine 2,3 dicarboxylic acid 

Factory: South River, MO 

Proposal signed: December 2, 1992 

Basis of claim: Used in 

Contract forwarded to RC of Customs: New York, April 26, 1993 


(B) Company: Amoco Chemical Co. 

Articles: Styrene; ethybenzene; polyethylbenzene 

Merchandise: Benzene; ethylene; ethylbenzene 

Factory: Texas City, TX 

Proposal signed: March 11, 1993 

Basis of claim: Used in, with distribution to the products obtained in 
accordance with their relative values at the time of separation 

Contract forwarded to RC of Customs: Houston, April 22, 1993 


1 
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(C) Company: Chemical and Metal Industries, Inc. 

Articles: Antimony pentachloride 

Merchandise: Spent antimony pentachloride 

Factory: Denver, CO 

Proposal signed: February 9, 1993 

Basis of claim: Used in 

Contract forwarded to RC of Customs: Houston, April 8, 1993 


(D) Company: Chromatic Technologies, Inc. 

Articles: Fiber optic cables 

Merchandise: Optical fibers; aramid yarns; polybutylene terephthalate 
(PBT) 

Factory: Franklin, MA 

Proposal signed: March 19, 1993 

Basis of claim: Appearing in 

Contract forwarded to RC of Customs: Boston, April 16, 1993 


(E) Company: Day-Glo Color Corp. 

Articles: Pigments; paints; printing inks and bases 

Merchandise: Rhodamine 5G; Rhodamine 3B; isophorone diamine 
Factories: Cleveland (2) & Twinsburg, OH 

Proposal signed: February 23, 1993 

Basis of claim: Used in 

Contract forwarded to RC of Customs: New York, May 13, 1993 


(F) Company: Day International, Inc. 

Articles: Printers blankets 

Merchandise: Woven cotton/rayon fabric 

Factories: Arden, NC; Three Rivers, MI 

Proposal signed: February 26, 1993 

Basis of claim: Used in 

Contract forwarded to RC of Customs: Miami, May 5, 1993 


(G) Company: The Dow Chemical Co. 

Articles: CHLOROTHENE SM solvent 

Merchandise: Methyl] chloroform 

Factory: Freeport, TX 

Proposal signed: February 8, 1993 

Basis of claim: Used in 

Contract forwarded to RCs of Customs: Chicago & Houston, April 26, 
1993 


(H) Company: E.I. Du Pont de Nemours & Co. 

Articles: Polyester tow; dacron polyester fiber blends 

Merchandise: Low-melt polyester binder fiber tow 

Factory: Kinston, NC 

Proposal signed: March 6, 1992 

Basis of claim: Appearing in 

Contract forwarded to RCs of Customs: New York & Boston, April 8, 
1993 
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(I) Company: Ethyl Corp. 

Articles: Alpha olefins; alcohols 

Merchandise: Ethylene 

Factories: Magnolia, AR; Pasadena, TX 

Proposal signed: December 17, 1992 

Basis of claim: Used in, with distribution to the products obtained in 
accordance with their relative values at the time of separation 

Contract forwarded to RC of Customs: Houston, April 15, 1993 


(J) Company: Farmers Investment Co. (FICO), d/b/a Santa Cruz Valley 
Pecan Co. 

Articles: Pecan nut meats 

Merchandise: Unshelled pecan nuts 

Factory: Sahuarita, AZ 

Proposal signed: November 9, 1992 

Basis of claim: Used in, less valuable waste 

Contract forwarded to RC of Customs: Long Beach (San Francisco 
Liquidation Unit), April 8, 1993 


(K) Company: The Kendall Co. 

Articles: Pipeline tape (inner-wrap and outer-wrap) 

Merchandise: Wide spec low density polyethylene; prime low density 
polyethylene 

Factory: Franklin, KY 

Proposal signed: February 8, 1993 

Basis of claim: Appearing in 

Contract forwarded to RC of Customs: New Orleans, April 26, 1993 


(L) Company: Kimoto Tech, Inc. 

Articles: Masking film 

Merchandise: Polyethylene terephthalate film 

Factory: Cedartown, GA 

Proposal signed: February 1, 1993 

Basis of claim: Appearing in 

Contract forwarded to RC of Customs: Long Beach (San Francisco 
Liquidation Unit), April 15, 1993 


(M) Company: Lyondell Polymers Corp. 

Articles: Low density polyethylene 

Merchandise: Ethylene 

Factory: Bayport Plant, Pasadena, TX 

Proposal signed: November 20, 1991 

Basis of claim: Used in 

Contract issued by RC of Customs in accordance with § 191.25(b)(2): 
Houston, January 27, 1992 

Revokes: T.D. 91-49-T to cover successorship from Rexene Products 
Company and the deletion of a factory location 
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(N) Company: Mallinckrodt Specialty Chemicals Co. 

Articles: Various acetaminophen products 

Merchandise: p-aminophenol 

Factory: Raleigh, NC 

Proposal signed: April 5, 1993 

Basis of claim: Used in 

Contract forwarded to RC of Customs: Chicago, April 27, 1993 
Revokes: T.D. 82-2-R (Mallinckrodt, Inc.) 


(O) Company: Mobil Chemical Co., div. of Mobil Oil Corp. 
Articles: Synthetic jet lubricants 

Merchandise: Heptanoic acid; pelargonic acid 

Factory: Edison, NJ 

Proposal signed: October 7, 1992 

Basis of claim: Appearing in 

Contract forwarded to RC of Customs: New York, April 26, 1993 
Revokes: T.D. 86-70-S 


(P) Company: Olin Corp. 

Articles: S-1 positive sensitizer 

Merchandise: 2-diazo-1-naphthoquinone 5-sulfonyl chloride (S-215- 
Diazo); 2,3,4-trihydroxy benzophenone (THBP) 

Factory: Brandenburg, KY 


Proposal signed: February 25, 1993 
Basis of claim: Used in 
Contract forwarded to RC of Customs: New York, May 4, 1993 


(Q) Company: PPG Industries, Inc. 

Articles: Ethylene dichloride; vinyl chloride monomer 

Merchandise: Ethylene 

Factory: Lake Charles, LA 

Proposal signed: March 8, 1993 

Basis of claim: Used in, with distribution to the products obtained in 
accordance with their relative values at the time of separation 

Contract forwarded to RC of Customs: New York, April 26, 1993 


(R) Company: Pilot Industries of Texas, Inc. 

Articles: Alkylate labelled as BAL-2 (a/k/a ECA 13054) 
Merchandise: Alkyl aromatic labelled as PAL-2 (a/k/a ECA 12504) 
Factory: Houston, TX 

Proposal signed: April 3, 1992 

Basis of claim: Used in 

Contract forwarded to RC of Customs: Houston, April 26, 1993 





U.S. CUSTOMS SERVICE 


(S) Company: Rockland Industries, Inc. 

Articles: Flame retardant and non flame retardant finished piece goods 

Merchandise: Unfinished woven cotton and polycotton greige goods; 
decabromodiphenyloxide; antimony trioxide; Eagle 675 

Factories: Baltimore, MD; Bamberg & Orangeburg, SC 

Proposal signed: November 11, 1992 

Basis of claim: Used in 

Contract forwarded to RC of Customs: Boston, April 8, 1993 


(T) Company: STC Submarine Systems, Inc. 

Articles: Fiber optic cable 

Merchandise: Kingwire (copper clad steel wire coated with hytrel) 

Factory: Portland, OR 

Proposal signed: December 19, 1991 

Basis of claim: Used in 

Contract forwarded to RC of Customs: Long Beach (San Francisco 
Liquidation Unit), May 5, 1993 


(U) Company: Sandoz Chemicals Corp. 

Articles: Leucophor optical brighteners 

Merchandise: 4,4’-diamino-2,2’-stilbenedisulfonic acid (free acid); 
4,4’-diamino-2,2-stilbenedisulfonic acid (sodium salt); Cyanuric 
chloride; p-sulfanilic acid 

Factories: Fair Lawn, NJ; Charlotte, NC; Martin, SC 

Proposal signed: September 18, 1992 

Basis of claim: Used in 

Contract forwarded to RC of Customs: New York, April 8, 1993 

Revokes: T.D. 92-59-R 


(V) Company: Sequa Chemicals, Inc. 

Articles: SUNKEM 1132; SUNKEM 1445; SUNKEM 1487; SUNKEM 
1492 

Merchandise: Ethylene diamine 98% (EDA) 

Factory: Chester, SC 

Proposal signed: July 2, 1992 

Basis of claim: Used in 

Contract forwarded to RC of Customs: New York, August 20, 1992 


(W) Company: Stepan Co. o 

Articles: Sulfonic acid (Bio-Soft® S-100) 

Merchandise: Straight chain dodecyl benzene (an alkylate) (Bio- 
Soft S-100 Feed) 

Factories: Joliet, IL; Fieldsboro, NJ; Anaheim, CA 

Proposal signed: November 2, 1992 

Basis of claim: Used in 

Contract forwarded to RC of Customs: Chicago, April 26, 1993 
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(X) Company: The Stroh Brewery Co. 

Articles: Canned beverages 

Merchandise: Aluminum can bodies and aluminum can ends 

Factories: Philadelphia, PA; Tampa, FL; Winston-Salem, NC; 
Longview, TX; St. Paul, MN 

Proposal signed: December 4, 1992 

Basis of claim: Used in 

Contract forwarded to RC of Customs: Houston, April 7, 1992 


(Y) Company: USR Optonix Inc. 

Articles: Dry toner and developer in bulk form; toner flake in bulk form 

Merchandise: Cupric oxide; magnetite powder; coated aluminum foil; 
C.I. solvent blue 70; TRH Spilon Black; styrene acrylate copolymer; 
nigrosine dye; polyethylene wax; polypropylene wax; metallized 
dye; m-xylene-formaldehyde resin; ammonium salts; fumed silica; 
titanium dioxide; iron powder; iron oxide polymer; carbon black 

Factory: Hackettstown, NJ 

Proposal signed: February 3, 1993 

Basis of claim: Used in 

Contract forwarded to RC of Customs: New York, May 6, 1993 


(Z) Company: Welch Foods Inc., a Cooperative, dba Welch’s 
Articles: Pasteurized grape juice concentrate; fruit juices, cocktails and 


drinks that contain pasteurized grape juice concentrate 
Merchandise: Red and white grape juice concentrate 
Factories: Lawton, MI; Westfield, NY; North East, PA; Kennewick & 
Grandview, WA 
Proposal signed: March 23, 1993 
Basis of claim: Used in 
Contact forwarded to RC of Customs: Boston, April 2, 1993 


APPROVALS UNDER T.D. 84—49 


(1) Company: BP Oil Co. 

Articles: Petroleum and petrochemical products 

Merchandise: Crude petroleum and petroleum derivatives 

Factories: Marcus Hook, PA; Toledo & Lima, OH; Alliance, LA; 
Ferndale, WA 

Proposal signed: June 24, 1991 

Basis of claim: As provided in T.D. 84-49 

Contract issued by RC of Customs in accordance with § 191.25(b)(2): 
Houston, August 21, 1991 

Revokes: T.D. 85-106-—4 to cover successorship of The Standard Oil Co. 
(Ohio) by Sohio Oil Co., a further successorship as a result of the 
merger of B.P. Oil Inc. into Sohio Oil Co., a further name change to 
BP Oil Co. and an ultimate successorship as a result of the merger 
of BP North America Petroleum, Inc. into BP Oil Co. and a change 
in the factory locations 
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(2) Company: Exxon Corp. 

Articles: Various petroleum products 

Merchandise: Crude petroleum and petroleum derivatives 

Factories: Baytown (2) & Mont Belvieu, TX; Baton Rouge (3), LA; 
Benicia, CA; Billings, MT 

Proposal signed: May 5, 1993 

Basis of claim: As provided in T.D. 84-49 

Contract issued by RC of Customs in accordance with § 191.25(b)(2): 
Chicago, May 21, 1993 

Revokes: T.D. 91—72-3 to cover the deletion of two factory locations 


(3) Company: Phibro Energy USA, Inc. 

Articles: Motor & aviation gasoline; special naphthas; jet fuel; kerosene, 
range, distillate, residual, road & lubricating oils; paraffin wax; 
petroleum coke; asphalt; still gas; liquefied petroleum gas; 
petrochemical synthetic rubber; petrochemical plastics and resins; 
petrochemical products 

Merchandise: Crude petroleum; petroleum derivatives 

Factories: Houston & Texas City, TX; Krotz Springs & St. Rose, LA 

Proposal signed: March 10, 1992 

Basis of claim: As provided in T.D. 84-49 

Contract issued by RC of Customs in accordance with § 191.25(b)(2): 
Houston, April 16, 1992 


Revokes: T.D. 91-45-1 to cover successorship from Hill Petroleum Co. 


(4) Company: The UNO-VEN Co., an Illinois partnership 
Articles: Petroleum products 

Merchandise: Crude petroleum and petroleum derivatives 
Factory: Lemont, IL 

Proposal signed: March 9, 1993 

Basis of claim: As provided in T.D. 84-49 

Contract forwarded to RC of Customs: Chicago, April 7, 1993 
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Decisions of the United States 
Court of International Trade 


(Slip Op. 93-85) 
PUBLIC VERSION 


NortH Star STEEL Ouio, A Division oF NortH Star STEEL Co., 
PLAINTIFF U. UNITED STATES, DEFENDANT, AND SIDERCA, S.A.I.C., 
DEFENDANT-INTERVENOR 


Court No. 92-01-00025 


[Plaintiff contests certain negative findings of the Department of Commerce regarding 
Argentine bank guarantees to Siderca and the methodology used to calculate the resulting 
countervailable subsidies. Held: The determination of the Department of Commerce was 
based on substantial evidence and was otherwise in accordance with law. This case is 
dismissed. ] 


(Decided May 28, 1993) 


Wiley, Rein & Fielding (Charles Owen Verrill, Jr., John R. Shane, Willis S. Martyn III, 
Peter S. Jordan) for plaintiff. 

Stuart E. Schiffer, Acting Assistant Attorney General; David M. Cohen, Director Com- 
mercial Litigation Branch, Civil Division, U.S. Department of Justice (Vanessa Sciarra); 
Steve Powell, Office of the Chief Counsel for Import Administration, U.S. Department of 
Commerce (Michael Liu); for defendant. 

Mudge Rose Guthrie Alexander & Ferdon (David P. Houlihan, Gregory J. Spak) for 
defendant-intervenor. 


MEMORANDUM OPINION 


MuscraVE, Judge: Plaintiff North Star Steel Ohio, a division of North 
Star Steel Company (“North Star Steel”), a domestic producer of oil 
country tubular goods and a petitioner in the administrative review 
below, contests certain negative portions of the Final Results of the 
Countervailing Duty Administrative Review for the period January 1, 
1989 through December 31, 1989, concerning oil country tubular goods 
from Argentina. The Preliminary results were issued by the United 
States Department of Commerce (the “Department” or “Commerce”) 
on October 9, 1991. 56 Fed. Reg. 50,855. The Final Results were issued 
on December 2, 1991, and were published in the Federal Register on 
December 10, 1991. Oil Country Tubular Goods from Argentina, 56 Fed. 
Reg. 64,493 (1991) (final), Pub. R. No. 50 (“1989 Final Results”). 

The issue of law is whether the Department’s methodology for meas- 
uring the benefit of a countervailable government loan counter- 





12 CUSTOMS BULLETIN AND DECISIONS, VOL. 27, NO. 26, JUNE 30, 1993 


guarantee provided to Siderca S.A.I.C. (“Siderca”) is supported by 
substantial evidence in the record and is otherwise in accordance with 
the law. This issue has two aspects: 1) whether the Department’s deter- 
mination to measure the countervailable benefit of the Argentine gov- 
ernment’s counterguarantee as the difference between the guarantee 
fee Siderca would have paid without the counterguarantee and the guar- 
antee fee Siderca paid with the counterguarantee is reasonable, sup- 
ported by substantial evidence contained in the administrative record, 
and in accordance with law and 2) whether the Department’s determi- 
nation to account for the effects of hyperinflation in the Argentine econ- 
omy on a monthly basis is reasonable, supported by substantial evidence 
contained in the administrative record, and in accordance with law. 


BAcCKGROUND1 


On June 13, 1984, Lone Star Steel Company and CF & I Steel Corpo- 
ration filed a countervailing duty petition pursuant to 19 U.S.C. § 1303, 
alleging that Argentine manufacturers, producers, or exporters of oil 
country tubular goods were receiving countervailable benefits from the 
Government of Argentina. 49 Fed. Reg. 28,289. In its final determina- 
tion, the Department found that loan guarantees provided by the state- 
owned Banco Nacional de Desarrolo (““BANADE”) to Siderca, together 
with the counterguarantees provided by the Ministry of Economy, were 
generally available and therefore not countervailable. Oil Country 
Tubular Goods from Argentina, 49 Fed. Reg. 46,564, 46,567 (1984) 
(final). Petitioner North Star Steel subsequently filed notices of appear- 
ance with the Department and participated in the administrative re- 
views of 1987, 1988, and 1989. 

Petitioner alleges that rather than receiving only guarantees, as the 
Department originally found, Siderca has received a dual guarantee: 
a BANADE loan guarantee coupled with a counterguarantee provided 
by the Argentine Ministry of Economy on an internationally-funded 
loan from the Inter-American Development Bank (“IADB”). See Plain- 
tiff’s Brief in support of Plaintiff’s Rule 56.1 Motion for Judgment on the 
Agency Record at 5 & n.5 (“Plaintiff’s Brief”). The Department had not 
previously reviewed the terms of the IADB financing package because 
the loan was obtained after the period covered by the 1985 administra- 
tive review. The parties agree that the IADB loan was predicated on the 
condition that Siderca obtain guarantees from both BANADE and the 
Argentine Ministry of Economy. Petitioner North Star Steel requested 
an administrative review of the final order for the calendar year 1989 on 
November 15, 1990. Petitioners alleged again that Siderca had received 
a company-specific subsidy arising from the BANADE guarantee and 
counterguarantee from the Ministry of Economy. Plaintiff’s Brief at 7. 
Commerce initiated an administrative review for calendar year 1989 


1 References to documents contained in the public administrative record are cited, in accordance with the certified 
index, as “P.R. .” References to documents contained in the proprietary (confidential) record are cited as “C.R. 
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on December 17, 1989. 55 Fed. Reg. 51,742. The focus of the investiga- 
tion was the guarantee terms of a 40-million dollar loan extended in 
1986 to Siderca by the IADB. 

At the time the IADB demanded the dual guarantee for its loan par- 
ticipation, the Argentine government had stopped providing such joint 
benefits. Plaintiff’s Brief at 6. Since the joint benefits of the guarantee 
and the counterguarantee were no longer generally available, Petition- 
ers argued that the BANADE guarantee and Ministry of Economy coun- 
terguarantee conferred a countervailable benefit on Siderca. 

Commerce determined that two guarantees were extended on the 
loan: BANADE provided the primary guarantee of the loan in its capac- 
ity as a commercial bank and the Argentine Ministry of Economy pro- 
vided a second guarantee or counterguarantee. The counterguarantee 
was an agreement between BANADE and the Ministry of Economy 
which provided that the Ministry of Economy would reimburse the pri- 
mary guarantor, BANADE, for its repayment of the IADB loan if 
Siderca defaulted on its obligations to the IADB. P.R. 39 at 708. 
BANADE’s commercial guarantee rate to Siderca, without the govern- 
ment counterguarantee, was [ | percent of the loan’s principal bal- 
ance. As a result of the Ministry’s counterguarantee of the [ADB loan, 
BANADE reduced its guarantee fee toSidercaby[ ]percentfrom[ |] 
percent to[ |] percent. C.R. 4 at 8. 

Commerce also determined that the government’s counterguarantee 
was a prerequisite for the IADB loan. Defendant’s Memorandum in 
Opposition to Plaintiff's Motion for Judgment upon the Administrative 
Record at 6 (“Defendant’s Brief”). In its loans to private borrowers, the 
IADB could require the guarantee of the borrower’s government,2 and 
in fact did.3 Thus, even given Siderca’s strong financial condition and 
the feasibility of the expansion project, the IADB would not have ex- 
tended the loan to Siderca without the Ministry of Economy’s counter- 
guarantee. Commerce determined that the BANADE guarantees were 
not countervailable. 56 Fed. Reg. 50,857. 

However, with respect to the Ministry of Economy counterguarantee, 
Commerce determined that the counterguarantees were subsidies pur- 
suant to 19 U.S.C. § 1677 (5)(A)(ii)(D. Commerce found that the coun- 
terguarantee was provided to a specific enterprise, industry or group. 
56 Fed. Reg. 50,857. In addition, Commerce found that Siderca was not 
charged a fee for the counterguarantee, despite the fact that a fee is usu- 
ally charged for a loan guarantee in Argentina. Commerce therefore 
concluded that the Government of Argentina took an action that was in- 
consistent with commercial considerations. Id. 

Commerce calculated the countervailable benefit provided by the 
counterguarantee as the difference between the guarantee rate 


2 See P.R. 32 (optional conditions for loans). 

3 SeeC.R. 5 at 309 (containing “Suspension of Financing and Accelerated Maturity” provisions of LADB-Siderca Con- 
tract); C.R. 5 at 287 (Ministry of Economy states that its counterguarantee was “an indispensable prerequisite for the 
creditor [[ADB] to provide the financing”). 
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BANADE would have charged Siderca without the counterguarantee 
and the actual rate BANADE charged to Siderca as a result of the coun- 
terguarantee. Jd. Commerce then multiplied the difference of the two 
BANADE rates by the loan balance in December 1989, when the guar- 
antee payment for the review year was made, to calculate the actual 
amount of the guarantee fee. This amount, in turn, was divided by 
Siderca’s total sales for the year, adjusted on a monthly basis to reflect 
inflation. The benefit from the counterguarantee was thus 0.04 percent 
ad valorem. Id. Overall, Commerce found that the value of the Govern- 
ment of Argentina’s countervailable subsidies to Siderca was 0.36 per- 
cent, ad valorem, a de minimis rate under 19 C.F.R. § 355.7. Id. This 
position was reaffirmed in the final results. 56 Fed. Reg. 64,493. 


STANDARD OF REVIEW 


The Court recognizes the traditional standard of review as set forth by 
defendant. See Defendant’s Brief at 8-9. The Court will uphold the agen- 
cy’s findings if they are reasonable conclusions based on substantial evi- 
dence. See 19 U.S.C. § 1516a(b)(1)(B) (1980 & Supp. 1993); Chemical 
Products Corp. v. United States, 10 CIT 626, 628, 645 F. Supp. 289, 291 
(CIT 1986). Moreover, “Substantial deference is granted to the agency 
in both its interpretation of its statutory mandate and the methods it 
employs in administering the antidumping law.” Jd. (citations omitted). 


DISCUSSION 


This case is about the scope and definition of a subsidy, and whether 
and to what extent it should be countervailed. The search for an exact 
definition of a subsidy is elusive because, in the largest sense, any bene- 
fit (e.g., publicly financed education) can be viewed as a subsidy. So far, 
the imagination of governments has outpaced the trade statutes when it 
comes to discovering new ways of conferring these benefits. At some 
point, the Administration exercises its discretionary policy-making 
power to choose a point past which it will not countervail a subsidy. To 
do otherwise would invite chaos, trade wars, and quite possibly would 
contravene important public policies. 

The fact that world lending institutions have been established to as- 
sist less-advantaged countries or otherwise facilitate uniform world de- 
velopment, and the fact that concessions for “unfair” trade have been 
built into U.S. trade programs (e.g., Generalized System of Preferences 
or the Caribbean Basin Initiative) and the G.A.T.T. (e.g., infant indus- 
try provisions) is indicative that every subsidy need not necessarily be a 
countervailable subsidy. Rather, governments including the United 
States have consciously chosen to confer benefits such as the IADB loan 
programs on certain eligible countries. 

With the above-stated caveat, plaintiff's description of the counter- 
vailing duty law is accurate. Its purpose is to offset competitive advan- 
tages conferred through government intervention in the marketplace. 
Whenever a country subsidizes the manufacture, production, or export 
of any article produced in such country, then a duty equal to the net 
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amount of such subsidy shall be levied upon the importation of such arti- 
cle into the United States. See 19 U.S.C. § 1303 (a)(1) (1980 & Supp. 
1993). The statutory definition of a subsidy includes the provision of 
loan guarantees on terms inconsistent with commercial considerations, 
if provided to a specific enterprise or industry or group of enterprises or 
industries. See 19 U.S.C. § 1677(5)(A)(ii)(D (1980 & Supp. 1993); see 
also, Plaintiff’s Brief at 12. 

Plaintiff asserts that the Department’s valuation methodology devi- 
ated from established precedent and did not account for the full value of 
the benefit received by Siderca. Rather than calculating the countervail- 
able benefit provided by the counterguarantee on the IADB loan as the 
difference between the guarantee rate BANADE would have charged 
Siderca without the counterguarantee and the actual rate BANADE 
charged to Siderca as a result of the counterguarantee, plaintiff urges 
that the correct methodology would have been to compare the value of 
the [ADB loan rate and a comparable commercial loan benchmark. 

Commerce’s proposed regulations provide guidelines for the valu- 
ation of countervailable loan guarantees. See Countervailing Duties; 
Notice of Proposed Rulemaking and Request for Public Comments, 54 
Fed. Reg. 23,366 (May 31, 1989) (Proposed Regulations), § 355.44(c)(1). 
Section 355.44(c)(1) of the Proposed Regulations states as follows: 


(c)(1) Loan guarantees. In the case of an explicit guarantee by a 
government of a loan to a firm, a countervailable benefit exists to 
the extent the Secretary determines that: 

(i) The price or fee paid by the firm for the government guarantee 
is less that the price the firm would have paid for a comparable com- 
mercial guarantee, or 

(ii) The amount paid by the firm for the guaranteed loan is less 
than what the firm would have paid for benchmark financing pur- 
suant to paragraph (b) of this section. 


Commerce contends that only when it is unable to find a comparable 
commercial guarantee rate (option (c)(1)(i)) will Commerce measure 
the subsidy provided by a loan guarantee as the difference between the 
total cost of the guaranteed loan and the total cost of a comparable com- 
mercial loan (option (c)(1)(ii)). See Defendant’s Brief at 11-12; Final 
Affirmative Countervailing Duty Determination: Certain Stainless Steel 
Hollow Products From Sweden, 52 Fed. Reg. 5,794, 5,796 (Feb. 26, 1987) 
(documentation on loan guarantee fees charged by commercial banks 
during period in which loan guarantees were received was not avail- 
able); Final Affirmative Countervailing Duty Determination: Certain 
Fresh Cut Flowers From the Netherlands, 52 Fed. Reg. 3,301, 3,306 
(Feb. 3 1987) (during verification Commerce found that no commercial 
loan guarantees were available in the Netherlands). In this case, docu- 
mentation regarding the usual fee charged by the commercial bank, 
BANADE, was available; it was[ ]. Therefore, Commerce maintains 
that the application of subsection (c)(1)(i) was appropriate. 
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The parties do not disagree that the guarantee provided by the Gov- 
ernment of Argentina was actually a counterguarantee to a primary 
guarantee provided by BANADE. Commerce determined that a fee of 
[ ] percent was normally paid by Siderca to BANADE from a commer- 
cial guarantee, absent any counterguarantee from the Government of 
Argentina. See C.R. 4 at 7-8. Thus, when the Ministry of Economy did 
not provide a counterguarantee to Siderca, the company’s commercial 
alternative was to pay the full amount of the guarantee fee in order for 
BANADE to guarantee a loan. 56 Fed. Reg. 64,496. Because the counter- 
guarantee significantly decreased BANADE’s credit risk on the loan, 
BANADE decreased the fee on its own guarantee to Siderca from [ ] per- 
cent to[ ] percent. C.R. 4 at 8. 

Pursuant to subsection (i) of the Proposed Regulations, Commerce 
determines whether any benefit derives from “the price or fee paid by 
the firm for the government guarantee” as compared to a comparable 
commercial guarantee fee. In this case, Commerce found that the effec- 
tive benefit to Siderca of the government’s counterguarantee was[ | 
percent, or the decrease in Siderca’s total dual guarantee package fee. 
56 Fed. Reg. 64,496. This amount, in turn, was determined to the actual 
benefit received by Siderca as a result of the Argentine government’s 
preferential treatment of the company. 

North Star argues that the methodology described by subsection 
(ii) of the proposed regulation should have been used because there was 
really no comparable commercial guarantee for the Ministry of Econ- 
omy guarantee. The IADB insisted that the government provide the 
counterguarantee as a prerequisite of the loan. Thus no other commer- 
cial counterguarantee was available. 

Without the counterguarantee, the only commercial alternative 
available to the company was to borrow funds on the commercial mar- 
ket. Therefore, plaintiff argues, the full value of the benefit received by 
Siderca includes the lower interest rate on the IADB loan as well as a 
reduced BANADE guarantee fee. 

In a sense, both defendant and plaintiff are correct. Defendant accu- 
rately observes that the benefit of the government counterguarantee is 
measurable in the reduced fee paid on the BANADE guarantee. Plaintiff 
accurately points out that, strictly speaking, there is no “comparable” 
commercial guarantee because that guarantee must be governmental 
for Siderca to qualify for the loan. Therefore, under the proposed regula- 
tions, Commerce would be entitled to apply subsection (ii) as well as sub- 
section (i). 

In response, defendant asserts that the purpose of Commerce’s in- 
quiry is “not to establish that there is a practical commercial alternative 
available to the government’s countervailable action in a particular case 
at issue. Instead, Commerce seeks to find a reliable benchmark to value 
the benefit of the subsidy.” Defendant’s Brief at 15. According to Com- 
merce, to the extent that the Argentine Government’s counter- 
guarantee measurably decreased the fee charged for the BANADE 
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guarantee, the methodology of subsection (i) satisfied Commerce’s in- 
quiry and was therefore appropriate. 

As noted above, this Court grants substantial deference to the agency 
in the methods it employs in administering the antidumping and coun- 
tervailing duty law. Furthermore, in determining whether to sustain 
the agency’s construction of the countervailing duty statute or regula- 
tions, the Court need not find Commerce’s interpretation to be the only 
reasonable one, or even the one that the Court views as most reasonable. 
Zenith Radio Corp. v. United States, 437 U.S. 443, 450 (1978). Thus, 
based on the limited review available, the Court is unable to hold that 
Commerce’s reasonable choice among two alternatives set forth in pro- 
posed regulations was not in accordance with law or that Commerce’s 
choice of methodology is unsupported by substantial evidence on the re- 
cord. 19 U.S.C. § 1516(b)(1)(B) (1982 & Supp. 1992). 

From a theoretical standpoint, the [ADB loan may be viewed as a sub- 
sidy. Commerce, however, had compelling reasons to employ the meth- 
odology of subsection (i) of its proposed regulations, thereby not 
countervailing the IADB loan. 

First, the Department “does not consider loans provided by interna- 
tional lending institutions to be countervailable under U.S. countervail- 
ing duty law * * *.” 56 Fed. Reg. 64,496; 56 Fed. Reg. 50,856—57; See also 
Final Affirmative Countervailing Duty Determination and Countervail- 
ing Duty Order; Certain Fresh Cut Flowers from Ecuador, 52 Fed. Reg. 
1365 (January 13, 1987). According to the Department, under section 
701(a) of the Act, the Department must determine whether “a country 
under the Agreement” or “a person who is a corporation, association, or 
other organization organized in such a country” is providing a subsidy 
with respect to a class or kind of merchandise. See Final Affirmative 
Countervailing Duty Determination: Fuel Ethanol From Brazil, 51 Fed. 
Reg. 3361-75 (January 27, 1986) (“Ethanol From Brazil”) (World Bank 
found not to be a “country” under the Agreement); 19 U.S.C. § 1671(b) 
(1982 & Supp. 1993).4 Presumably, Commerce used the same analysis 
in this case as it did for the World Bank in Fuel Ethanol From Brazil, 
determining that the IADB was not acountry under the Agreement, and 
thus not subject to U.S. countervailing duty law. 

This determination is consistent with the purpose of the countervail- 
ing duty law, which is “intended to offset the unfair competitive advan- 
tage that foreign producers would otherwise enjoy from * * * subsidies 
paid by their governments.” Zenith, 437 U.S. 443, 456 (1978) (emphasis 
added). As in Fuel Ethanol From Brazil, Commerce in this case was 
“careful to distinguish the countervailable benefit accruing directly 


4 Argentina was not a country under the Agreement on Subsidies and Countervailing Measures, to which 19 U.S.C. 
§ 1671(b) applies. Therefore, in the 1984 countervailing duty investigations involving merchandise from Argentina, 
the International Trade Commission was not required to make a domestic industry injury determination. 

For the purpose of whether the World Bank or the LADB were countries under the agreement, the language of sec- 
tions 1671(b) and 1303 is similar enough that the outcome of the analysis is the same under either section. Both sections 
are aimed at a country or groups organized in that country. The LADB was not organized in Argentina nor can it be 
viewed as representing any single country so the Department’s position that it is not a “country” under the Agreement 
is reasonable. 
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from the government’s action from the benefits to the borrower ex- 
tended by the international lending institution.” Defendant’s Brief at 
20. The Court finds that this was a reasonable approach, consistent with 
the law and long-standing policy of the Department. 

One of the main goals of the U.S. countervailing duty law is to curb the 
behavior of foreign governments and provide compensation for U.S. 
companies injured by unfair trade by rebalancing the scales of competi- 
tion with duties. Two important factors distinguish the IADB loan 
in this case. As stated above, the IADB is not a country under the 
Agreement.5 Second, the IADB loan, including the terms and benefits, 
was not within the purview of the Argentine Government’s behavior or 
control. 

In addition, loans from international lending institutions such as the 
World Bank or the IADB, are purposely conceived benefits provided by 
the international community, including the United States. Thus, in a 
sense, North Star asks the United States Government to work at 
counter purposes to itself, giving with one hand while it takes with the 
other. The Department policy of pursuing the application of counter- 
vailing duties against foreign governments that confer unfair benefits 
rather than against the United States Government, when it confers a 
benefit (albeit indirectly), is sound. The common thread is that in both 
instances the Administration retains a measure of control over what 
benefits accruing to foreign producers are acceptable to it. 

Plaintiff recognizes that neither the Department nor the Court has 
ever directly countervailed loans from an international lending agency. 
Plaintiff's Brief at 17. Meanwhile, plaintiff engages in a sophisticated 
game of semantics to urge that very result on the Court. Plaintiff pro- 
poses several methodologies that would lead to the result that loans 
from international agencies which may give foreign producers a com- 
petitive advantage will be countervailable pursuant to American domes- 
tic law. 

North Star’s proposal that the value of the countervailable benefit 
provided by the Argentine Government should be computed by compar- 
ing the difference in interests rates on the IADB loan to Siderca’s aver- 
age interest charge on sample outstanding long-term loans without 


5 19 U.S.C. § 1671(b) states in part: 

(a) General Rule 

if— 

(1) the administering authority determines that — 

(A) a country under the Agreement, or 

(B) a person who is a citizen or national or such a country or a corporation, association, or other organization organ- 
ized in such a country [is providing a subsidy] * * * 

* * * ~ * * * 

(b) Country under the Agreement 

For purposes of this part, the term “country under the Agreement” means a country — 

(1) between the United States and which the Agreement on Subsidies and Countervailing Measures applies, as deter- 
mined under section 2503(b) of this title, 

(2) which has assumed obligations with respect to the United States which are substantially equivalent to obligations 
under the Agreement, as determined by the President * * * 

Nowhere in the Statute is it provided that an international lending institution shall be considered a country under 
the agreement and plaintiff has not contended as much. 
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counterguarantees during 1987 is one such technique. Were Commerce 
to employ this otherwise reasonable methodology, it would directly 
counteract its policy of not countervailing loans from international 
lending institutions. North Star’s other arguments are similarly flawed 
and without merit. 

North Star cites several cases in support of its argument that the total 
cost of a comparable loan package should be the standard of comparison 
for valuation purposes. As defendant points out, however those cases in- 
volved circumstances where there was no evidence of commercial guar- 
antees for the purposes of comparison in the country subject to 
investigation. See supra at 9. No party in this case disputes that 
BANADE is a commercial bank, charging commercial rates that were 
generally available in Argentina. 

Moreover, BANADE’s annual reports indicate that the guarantee 
rate without the Ministry of Economy’s counterguarantee is an actual 
rate, not a pro-forma rate. The annual reports list revenues from guar- 
antee fees which were offered without the Ministry’s counterguarantee. 
C.R. 5 (Attachment 4); Defendant’s Brief at 16 n.9. Therefore, evidence 
of Argentine commercial rates with and without counterguarantees was 
eminently available in Argentina, rendering North Star’s proposed 
methodology unnecessary with respect to the value of the counter- 
guarantee. 

Another situation in which Commerce compares the total costs of 
loan packages to value a loan guarantee is when Commerce determines 
that a company is uncreditworthy. See Proposed Regulations, 19 C.F.R. 
§ 355.44(b)(6)(i); Defendant’s Brief at 17 & n. 10. There was no allega- 
tion that Siderca was an uncreditworthy company. Rather, Siderca has 
demonstrated strong financial strength.6 

North Star contends that Siderca was literally uncreditworthy to the 
extent that no matter what its financial strength, it could not obtain the 
IADB loan without the government counterguarantee from Argentina. 
This Court holds that Commerce’s choice of a financial approach to the 
analysis, rather than the situational approach urged by plaintiff, was 
reasonable and within its discretion in this case. Once again, that choice 
was also in harmony with the Department’s important policy of not 
countervailing loans from international lending institutions. 


HYPERINFLATION? 


North Star asserts that, even if Commerce utilized the correct meth- 
odology to value the benefit Siderca received from the counter- 
guarantee, Commerce erred in applying the valuation methodology 
because Commerce did not adequately account for hyperinflation. 

Siderca paid a guarantee fee[ ] percent to BANADE on December 7, 
1989. See C.R. 4 at 8. The fee was denominated in U.S. dollars. This pay- 


6 See Siderca’s audited financial statements for the financial years ending March 31, 1990 and March 31, 1989. P.R. 
24 (Attachment 1); see also P.R. 38 (Attachment 2) (LADB feasibility report for Siderca’s plant expansion). 


7 Hyperinflation is extreme inflation, usually over 100 percent per year, and is characterized by a devaluation of the 
currency. See Paul A. Samuelson & William D. Nordhaus, Economics 81, 975 (13th ed. McGraw-Hill Book Co.) (1989). 
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ment was made in the last month of the review period which spanned 
the calendar year of 1989. In order to measure the actual value of the 
payment, the Department converted the BANADE guarantee fee from 
dollars to Argentine australs at the exchange rate prevailing on Decem- 
ber 7, 1989. 56 Fed Reg. 64,493, 64,496. The agency then divided this fig- 
ure by the company’s total sales, which Siderca had adjusted for 
inflation through the end of December according to a published monthly 
inflation index. 

Plaintiff claims that the Department failed to adjust the BANADE 
guarantee fee for inflation from December 7, 1989, to December 31, 
1989.8 According to plaintiff, this failure was not reasonable in view of 
the extreme hyperinflationary period characterized by massive daily in- 
flation rates in Argentina during this review. Rather, plaintiff would im- 
pose on the Department to adjust the value of the guarantee fee to 
reflect the impact of inflation on a daily or weekly basis between Decem- 
ber 7, and December 31, 1989. North Star determined that the inflation 
rate for the month of December 1989 was 40.07 percent. See Plaintiff's 
Brief at 19 n. 32. Plaintiff calculates that the prorated inflation from 
December 7 to December 31, 1993 was 31.02 percent. 

Plaintiff contends that adjusting for inflation “results in a benefit of 
0.0512 percent from the reduced BANADE guarantee fee. Plaintiff's 
Brief at 20. Thus, plaintiff argues, “the total benefit of this counter- 
guarantee, represented by the difference between the fotal cost of the 
two financing packages equals 0.464 percent plus the BANADE guaran- 
tee benefit of 0.0512 percent * * *” for a total of 0.5152. Id. at 20. Use of 
plaintiff's methodology increases the countervailing duty from a de 
minimis rate of 0.36 percent ad valorem to 0.84 percent ad valorem. 
Plaintiff argues that since this correction raises the countervailing duty 
rate above ade minimis amount, the Department’s failure to utilize the 
appropriate valuation methodology materially affects the countervail- 
ing duty rate established for this administrative review. 

This Court has held above, however, that Commerce acted reasonably 
in not countervailing the IADB loan portion of the benefit accruing to 
Siderca, thus eliminating the “0.464” percent from plaintiff's calcula- 
tions. Therefore, even if the Court were persuaded by plaintiff's argu- 
ment on hyperinflation, the 0.0512 percent attributable to it by 
plaintiffs own calculations, when added to the 0.36 percent found by the 
Department, does not rise above the 0.5 de minimis rate. Accordingly, 
the Court need not and will not reach the issue of an adjustment for hy- 
perinflation. Commerce’s decision not to countervail the subsidies 
granted to Siderca because they fell below the de minimis rate was based 
on substantial evidence and otherwise in accordance with law. Judg- 
ment is for defendant. This case is dismissed. 


8 Plaintiff's Brief at 19, citing International Monetary Fund, International Financial Statistics, at 95 (May 1990) 
(basis for plaintiff's estimation of percentage of inflation). 
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MEMORANDUM OPINION AND ORDER 


INTRODUCTION 


NEwmaN, Senior Judge: This action was brought by the Royal Thai 
Government (“RTG”) and TTU Industrial Corp. under 19 U.S.C. 
§ 1516a(a)(2)(B)(iii) to challenge the final results of the administrative 
review in Carbon Steel Butt-Weld Pipe Fittings from Thailand: Final 
Results of Countervailing Duty Review, 57 Fed. Reg. 5,248 (February 13, 
1992) (“Butt-Weld Review”). In the final results, the International 
Trade Administration of the Department of Commerce (“Commerce”) 
used a new methodology for computing a nationwide benchmark for 
short-term interest rates that it had recently adopted in Final Affirma- 
tive Countervailing Duty Determination and Countervailing Duty 
Order: Steel Wire Rope from Thailand, 56 Fed. Reg. 46,299 (September 
11, 1991) (“Steel Wire Rope”). Commerce did not, however, include any 
relevant evidence from the Steel Wire Rope investigation in the record of 
Butt-Weld Review. 

Plaintiffs move for judgment on the agency record, remanding with 
instructions to calculate short-term rates under the methodology used 
in prior Thai subsidy cases. Commerce remand without instructions 
from the court, so that it may include the relevant documents from Steel 
Wire Rope in the instant record for ultimate judicial review. 

The court has jurisdiction pursuant to 28 U.S.C. § 1581(c). 


BACKGROUND 


This matter concerns an administrative review of a countervailing 
duty order pursuant to section 751(a) of the Tariff Act of 1930, 19 U.S.C. 
§ 1675(a)(1988). The following is a brief summary of the genesis of this 
case. 
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On January 18, 1990 Commerce published the final results of a coun- 
tervailing duty investigation in Carbon Steel Butt-Weld Pipe Fittings 
from Thailand, 55 Fed. Reg. 1,695 (January 18, 1990). In the investiga- 
tion, Commerce determined that exporters of butt-weld pipe fittings en- 
joyed countervailable benefits from the Thai government in the form of 
low interest short-term loans under the Export Packing Credits 
(“EPC”) program. Id. at 1,697. Specifically, the countervailable benefit 
consists of the difference between the interest rates charged for EPC 
loans and the rates generally available for short-term commercial lend- 
ing in Thailand. 

In order to arrive at a representative measure of short-term interest 
rates, Commerce ordinarily uses the predominant source of short-term 
credit in the country of exportation as a “benchmark,” which is then 
measured against the rates on the subsidized loan to determine the 
amount of the subsidy. Since there is no such predominant source in 
Thailand, Commerce has previously relied upon a benchmark that is 
calculated as the weighted average of the rates charged on domestic 
loans, bills and overdrafts (“RTG benchmark”). Benchmark rates are 
calculated by dividing the total interest actually paid on bills, loans and 
overdrafts by the total amount of bills, loans and overdrafts outstand- 
ing. Interbank loans, preferential government loans and foreign cur- 
rency were excluded from the calculation. The underlying statistics 
used in calculating the RTG benchmark are provided by commercial 
banks to the Bank of Thailand. Commerce has established a precedent 
of using this benchmark in a long line of prior investigations and re- 
views, including the instant case.1 

On February 19, 1991 Commerce initiated an administrative review 
of the Butt-Weld Pipe Order at the request of the United States Butt- 
Weld Pipe Fittings Committee for the period of November 3, 1989 
through December 31, 1990. 56 Fed. Reg. 6,621 (February 19, 1991). 
Contemporaneously with this review, Commerce was conducting its 
countervailing duty investigation of steel wire rope from Thailand. Steel 
Wire Rope, supra. In the preliminary determination in Steel Wire Rope, 
Commerce continued to apply the RTG benchmark. See id. Moreover, 
Commerce’s questionnaire in the Butt-Weld Review apparently contem- 
plated the continued use of that benchmark. Countervailing Duty Ques- 
tionnaire at 2, para “E,” Plaintiff's App. at 33. 

However, in the final results in Steel Wire Rope, which followed the 
initiation of both investigations, Commerce discontinued its previous 
reliance upon the weighted-average RTG benchmark methodology and 
adopted as a new benchmark the unweighted average of the “prime” 
minimum loan and minimum overdraft rates reported in the Bank of 
Thailand Quarterly Bulletin (the “MLR/MOR benchmark”). The basis 


1 See, e.g., Circular Welded Carbon Steel Pipes and Tubes from Thailand, 56 Fed. Reg. 29,222, 29,223 (October 9, 
1991); Steel Weld-Pipe Fittings from Thailand, 55 Fed. Reg. 1695 (January 18, 1990); Ball Bearings from Thailand, 
54 Fed. Reg. 19,130 (May 3, 1989); Malleable Cast Iron Pipe Fittings from Thailand, 54 Fed. Reg. 6,439, 6,440 
(February 10, 1989); Steel Wire Nails from Thailand, 52 Fed. Reg. 36,987, 36,988 (October 2, 1987); Certain Apparel 
from Thailand, 50 Fed. Reg. 9,818, 9,819 (March 12, 1985)(RTG benchmark first used). 
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of the change in methodology seems to be a statement that was made 
during the on-site verification in Steel Wire Rope by an official at a large 
commercial bank in Bangkok. According to Commerce, the official 
stated that “most of the bank’s short-term loans were made at these 
[MLR/MOR] rates,” 56 Fed. Reg. at 46,299, and for this reason Com- 
merce considers the MLR/MOR average to be more representative of 
short-term financing in Thailand than the benchmark supplied by the 
Bank of Thailand.2 The average of the minimum loan rate and the mini- 
mum overdraft rate results in a higher benchmark interest rate than the 
RTG figure, thus yielding a higher subsidy valuation under the EPC 
program. 

Following the results in Steel Wire Rope, plaintiffs here anticipated 
the possibility that Commerce might also abandon the RTG benchmark 
in the Butt-Weld Review because short-term interest rates are estab- 
lished on a country-wide basis. In response to an outstanding request 
for information from Commerce, plaintiffs submitted information on 
September 27, 1991 from the Bank of Thailand’s Quarterly Bulletin and 
argued in an accompanying letter that Commerce’s adoption of the 
MLR/MOR benchmark methodology in Steel Wire Rope “ignored actual 
commercial borrowers’ experience in Thailand, which * * * often in- 
volves short-term loans at rates below MLR and MOR rates.” Letter of 
Kenneth J. Pierce, Esq., to Robert Mosbacher, Secretary of Commerce, 
at 2. Essentially, plaintiffs urged Commerce to resume use of the RTG 
benchmark. Jd. 

On October 25, 1991 Commerce issued Carbon Steel Butt-Weld Pipe 
Fittings from Thailand: Preliminary Results of Countervailing Duty 
Administrative Review, 56 Fed. Reg. 55,283 (October 25, 1991). As 
plaintiffs anticipated, Commerce did not calculate the subsidy element 
by comparing EPC program rates to the old RTG benchmark. Instead, 
Commerce used the MLR/MOR methodology that it had adopted in Steel 
Wire Rope. Commerce determined that the benchmark for 1989 would 
be the average of the 1989 minimum loan rate and minimum overdraft 
rate which was 12.23 percent, resulting in a total bounty or grant from 
the EPC program during the period of November 3, 1989 through De- 
cember 31, 1989 of 0.51 percent ad valorem. 56 Fed. Reg. at 55, 284-285. 
The corresponding benchmark interest rate for the period of January 1, 
1990 through December 31, 1990 was found to be 14.60 percent, result- 
ing in a total bounty or grant from EPC loans valued at 0.23 percent ad 
valorem. Id. 

Plaintiffs argued in their administrative case brief challenging Com- 
merce’s preliminary determination that the RTG benchmark was more 
representative of commercial lending than the MLR/MOR benchmark 
because the former accounts for 90 percent of commercial lending in 
Thailand, as opposed to overdrafts and loans which account for only 


2 In Steel Wire Rope, Commerce noted that it could not obtain interest rate information for bills during the relevant 
review period in that investigation. It is unclear to what extent, if any, the availability of such information factored into 
Commerce’s decision in the Butt-Weld Review. 
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70 percent of lending. Furthermore, plaintiffs repeated the argument 
they had first raised in their letter to Secretary Mosbacher and offered a 
statement by the Bank of Thailand that much of commercial lending, 
including domestic loans and overdrafts, is actually conducted below the 
“prime” loan and overdraft rates published in the quarterly bulletin. 
Case brief at 7. Plaintiffs additionally cited earlier Commerce investiga- 
tions in which the lower-than-prime rates had been charged to preferred 
customers. Jd. at 6, 7, n. 10, 11. The logical conclusion of plaintiffs argu- 
ment was, and is, that although overdrafts and loans account for 70 per- 
cent of short-term commercial lending, the average of overdraft and 
loan rates as they appear in the Bank of Thailand Quarterly Bulletin is 
not an economically realistic benchmark against which the EPC pro- 
gram should be measured.3 

Commerce did not respond to these arguments in any detail. Rather, 
Commerce tersely adopted the MLR/MOR benchmark by cross- 
reference to Steel Wire Rope, stating, in relevant part: 

Respondents submitted no evidence on the record of this review to 
refute * * * [the Steel Wire Rope] determination. * * * [A]bsent new 
evidence that the MLR and MOR rates are not more representative 
of short-term rates during 1990 than the [RTG] benchmark * * *, 
we have used an average of [the overdraft and loan] rates during 
1990 as the benchmark interest rate for calculating the benefit 
from EPC’s on which interest was paid in 1990. 
Butt-Weld Review, 57 Fed. Reg. at 5249. 

Commerce did not articulate why the average of minimum loan and 
overdraft rates was more representative than the RTG benchmark. Nor 
did Commerce place on the record any portions of the record in Steel 
Wire Rope that were before the agency during the instant review and in 
consideration of which it selected the Steel Wire Rope benchmark. Nor, 
finally, did Commerce even identify the evidence then on record in the 
Butt-Weld Review that supported its determination. 


DISCUSSION 


The parties are in agreement that Commerce’s selection of the MLR/ 
MOR benchmark is unsupported by evidence in the current record, and 
that the record does not adequately explain how Commerce arrived at its 
determination. The court concurs, and perceives in particular that the 
agency has not supplied a rational connection between any facts in the 
record and its decision that the average of the “prime” rate figures for 
minimum loan rates and minimum overdraft rates are to be considered 
representative of short-term commercial borrowing in Thailand. It is 
also unclear whether Commerce either chose to reject plaintiffs’ sub- 


3 Plaintiffs maintain that the published minimum loan rate cannot be viewed in isolation, but is merely an expression 
by commercial banks to the Bank of Thailand of their prospective lending rates. Hence, plaintiffs’ argument posits that 
the banks necessarily “high-ball” the minimum loan rate in advance because a Bank of Thailand regulation prohibits 
them from charging above that rate for certain types of lending. To substantiate their contention, plaintiffs cite evi- 
dence that would tend to show commercial lending at rates below the “prime” loan rate. For this reason, plaintiffs urge 
that Commerce incorrectly determined that the “prime” loan rate (and overdraft rate) are representative of commer- 
cial borrowing in Thailand. Plaintiff's Brief at 19-20. Since the case is to be remanded, the court does not here reach the 
merits of that argument. 
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mission that those rates are ceilings rather than rates actually charged 
on loans and overdrafts, or whether Commerce even took that argument 
into consideration. In either event, since the record is manifestly inade- 
quate, the court must necessarily find the final results of the current ad- 
ministrative review to be unsupported by substantial evidence and 
therefore, not in accordance with law. 19 U.S.C. § 1516a(b)(1)(B). 

At this juncture, the court is asked to choose between two remedies. 
On the one hand, defendant moves to remand this action to permit Com- 
merce to fill in the gaps with its evidence and analysis from Steel Wire 
Rope, thus rehabilitating the record and, presumably, justifying its ac- 
tion in the instant case. Conversely, plaintiff urges that the correct rem- 
edy is to reverse Commerce altogether and force a determination based 
upon the present state of the record. See Atlantic Sugar, Ltd. v. United 
States, 2 Fed. Cir. (T) 130, 135, 744 F.2d 1556, 1561 (Fed. Cir. 1984) 
(where evidence is insubstantial, reviewing court must either reverse 
or remand for further fact finding). For the reasons that follow, the 
court determines that an outright reversal would be inappropriate at 
this time and remands the case for further proceedings consistent with 
this opinion. 

Obviously, the agency committed a significant procedural error in 
this case. Nevertheless, the record does disclose that Commerce based 
its benchmark methodology upon some evidence. Commerce’s explicit 
reference to Steel Wire Rope in the final results of the Butt Weld Review, 
56 Fed. Reg. at 55,284, suggests that, given the opportunity to reopen 
the record for further development and explanation, Commerce might 
be in a position to show a logical connection between the evidence in 
Steel Wire Rope and its adoption of the MLR/MOR methodology. Be- 
cause that evidence is currently absent from the record, the court is un- 
able at this point to conduct an informed judicial review of Commerce’s 
decision. 

The preferred course in such a case is to remand for further action by 
the agency. Florida Power & Light Co. v. Lorion, 470 U.S. 729, 744 
(1985). The question remaining is whether on remand Commerce may 
include in the record certain documents it failed to submit during the 
administrative review. 

Plaintiffs concede that the record is not limited to information sub- 
mitted to Commerce by interested parties in the Butt-Weld Review. The 
relevant Steel Wire Rope evidence is not barred from the record merely 
because it was obtained in a separate investigation. Intrepid v. Interna- 
tional Trade Admin., 16 CIT , 787 F. Supp. 227, 229 (1992). Rather, 
plaintiffs argue that Commerce may not use the Steel Wire Rope record 
in this case because it has not shown a necessary relationship between 
that evidence and the facts and arguments developed in the record dur- 
ing the Butt-Weld Review. See IPSCO, Inc. v. United States, 12 CIT 
1128, 1132-1133, 701 F. Supp. 236, 240-41 (1988), aff'd in part, 899 F.2d 
1192 (Fed. Cir. 1990). The court rejects plaintiffs argument. 
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Both the Steel Wire Rope investigation and the Butt-Weld Review con- 
cerned the countervailable benefits from the EPC loan program. More- 
over, short-term interest rates are determined on a nation-wide basis. 
In view of the commonality of issues that exists between Steel Wire Rope 
and the Butt-Weld Review, the relevance of the Steel Wire Rope evidence 
to the instant case is not seriously in question. The court is, therefore, 
reasonably satisfied that the documents obtained in Steel Wire Rope are 
sufficiently intertwined with the inquiry in Butt-Weld Review to justify 
their inclusion in the record on a remand. See Floral Trade Council of 
Davis, Cal. v. United States, 13 CIT 242, 242-43, 709 F. Supp. 229, 230 
(1989). 

Plaintiffs further advance the objection that a remand would only 
serve to allow Commerce to contrive new grounds to sustain its action 
after the fact, whereas its initial determination was based upon a differ- 
ent rationale, unsupported by substantial evidence. Plaintiffs insist 
that consideration of the Steel Wire Rope evidence on remand would be 
tantamount to a post hoc justification of the sort condemned in Olympic 
Adhesives, Inc. v. United States, 899 F.2d 1565, 1572 (Fed. Cir. 1990) 
(citing S.E.C. v. Chenery Corp., 318 U.S. 80, 87 (1948) (agency action 
may not be sustained via judicial review under a rationale different from 
the one articulated at agency level)). See also, Citizens to Preserve Over- 
ton Park v. Volpe, 401 U.S. 402, 419-20 (1971). Here too, the court dis- 
agrees with plaintiffs contention. 

Initially, it is clear from their submission of September 27, 1991 that 
plaintiffs had examined the record in Steel Wire Rope and were on notice 
that the RTG benchmark would likely be abandoned in the Butt Weld 
Review in favor of the new MLR/MOR benchmark. Plaintiffs were 
aware that information obtained during on-site verification in Steel 
Wire Rope formed the basis for Commerce’s decision; this was also con- 
firmed in the final results, 56 Fed. Reg. at 46,299. Cf. Alhambra Foundry 
v. United States, 9 CIT 632, 640-41, 626 F. Supp. 402, 411 (1985) (verifi- 
cation report added to record after final results not post hoc justification 
where information in report was compiled prior to final determination). 

Second, defendant’s motion for remand indicates that the state- 
ment(s) made during the verification proceedings in Steel Wire Rope 
formed the basis for the change in benchmark methodology. Defen- 
dant’s Response at 4, n. 5. Accordingly, Commerce will be afforded the 
opportunity to present all the facts and evidence that informed its deci- 
sion. See PPG Industries, Inc. v. United States, 13 CIT 183, 189, 708 F. 
Supp. 1327, 1331 (1989). 

The court is fully aware of the inefficiency and delay that result when 
final judicial review is postponed until after the agency accomplishes on 
remand that which it should have accomplished in the period prescribed 
for the administrative review. However, balanced against the interest in 
efficient and expeditious administrative reviews is the equally compel- 
ling interest in accurate factfinding. See, e.g., Chung Ling Co., Ltd. v. 
United States, 16 CIT ___, 805 F. Supp. 56, 67 (1992); Borlem 
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S.A.—Empreedimentos Industrias v. United States, 13 CIT 231, 234, 
718 F. Supp. 41, 48 (1989) (remand authority under 28 U.S.C. 
§ 2643(c)(1) is broad and serves to further interest of accurate agency 
determinations). Since defendant does not state an intention to conduct 
additional investigation, and proposes only to supplement the instant 
record with the evidence and analysis already contained in the record of 
Steel Wire Rope, the scope of the remand will be appropriately limited to 
the accomplishment of that purpose. On remand, all interested parties 
will be afforded a full opportunity to examine and comment on the Steel 
Wire Rope evidence that Commerce proposes to present, and to include 
for the record on remand any information that such interested parties 
may wish to offer in rebuttal. See PPG Industries, 13 CIT at 190-91, 708 
F. Supp. at 1332-33; Roquette Freres v. United States, 6 CIT 42, 43 
(1983) (agency to consider relevant information in its possession or 
which “hereafter may be presented to it”). 


ORDER 


Commerce’s determination is unsupported by substantial evidence in 
the current record. This matter is remanded to Commerce for action 
consistent with the scope of the following remand order: 

Commerce is ORDERED to submit for inclusion in the record those por- 
tions from the administrative record in Steel Wire Rope that it relied 
upon in its selection of the new MLR/MOR benchmark methodology. 
Such documents are to be submitted within 30 days of the date of issu- 
ance of this order. It is further 

ORDERED that Commerce must determine within 30 days thereafter, 
on the basis of the above evidence from Steel Wire Rope and such infor- 
mation which plaintiffs may present in rebuttal, whether to affirm or 
modify its prior determination. If Commerce affirms that determina- 
tion, it must identify what evidence in the appropriately supplemented 
record it relied upon in support of its conclusion that the unweighted av- 
erage of MLR and MOR rates published in the Bank of Thailand Quar- 
terly Bulletin accurately represents short-term commercial borrowing 
in Thailand, and how that evidence justifies its abandonment of the 
RTG weighted-average benchmark in favor of the MLR/MOR bench- 
mark. Commerce is additionally directed to explain its determination in 
the light of loans and overdrafts below the “prime” rates. It is further 

ORDERED that Commerce will report the results of the remand pro- 
ceedings to the court no later than 60 days from the date of this order. 
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(Slip Op. 93-98) 


TORRINGTON Co., PLAINTIFF v. UNITED STATES, DEFENDANT, AND NMB 
Tual Ltp., PetmMec THAI Ltp., AND NMB Corp., DEFENDANT-INTERVENORS 


Court No. 91-08-00564 


Plaintiff challenges the following actions by the Department of Commerce, Interna- 
tional Trade Administration (“ITA”), alleging that these actions were unsupported by 
substantial evidence on the administrative record and not in accordance with law: the 
ITA’s (1) use of a methodology for adjusting United States price (“USP”) and Foreign 
Market Value (“FMV”) for Thailand’s value added tax (“VAT”) that granted a circum- 
stance of sale adjustment to FMV to achieve tax neutrality; (2) method of calculating cash 
deposit rates for estimated duties; (3) treatment of antifriction bearings imported into for- 
eign trade zones; and (4) in regard to ESP transactions, allowance of an adjustment to 
FMV for inventory carrying costs. 

Held: This case is remanded to the ITA to add the full amount of VAT paid on each sale 
in the home market to FMV without adjustment. ITA’s determination is affirmed in all 
other respects. 

[Plaintiff's motion granted in part and denied in part; case remanded. ] 


(Dated June 8, 1993) 


Stewart and Stewart (Eugene L. Stewart, Terence P. Stewart, James R. Cannon, Jr., 
Geert De Prest, Margaret E. O. Edozien, Lane S. Hurewitz, Robert A. Weaver and Margaret 
L.H. Png) for plaintiff. 

Stuart E. Schiffer, Acting Assistant Attorney General; David M. Cohen, Director, 
Commercial Litigation Branch, Civil Division, U.S. Department of Justice (Velta A. 
Melnbrencis and Jane E. Meehan); of counsel: Alicia Greenidge, Dean A. Pinkert and Craig 
R. Giesze, Attorney-Advisors, Office of the Chief Counsel for Import Administration, U.S. 
Department of Commerce, for defendant. 

Tanaka Ritger & Middleton (H. William Tanaka, Michzle N. Tanaka and Michael 
J. Brown) for defendant-intervenor NMB Thai Ltd., Pelmec Thai Ltd. and NMB 
Corporation. 


OPINION 


TsoucaLas, Judge: Plaintiff, The Torrington Company (“Tor- 
rington”), commenced this action to challenge certain aspects of the De- 
partment of Commerce, International Trade Administration’s (“ITA”) 
final results in the first administrative review of imports of antifriction 
bearings from Thailand. Antifriction Bearings (Other Than Tapered 
Roller Bearings) and Parts Thereof From Thailand; Final Results of 
Antidumping Duty Administrative Review (“Final Results”), 56 Fed. 
Reg. 31,765 (1991). Substantive issues raised by the parties in the un- 
derlying administrative proceeding were addressed by the ITA in the is- 
sues appendix to Antifriction Bearings (Other Than Tapered Roller 
Bearings) and Parts Thereof From the Federal Republic of Germany; Fi- 
nal Results of Antidumping Duty Administrative Review (“Issues Ap- 
pendix”), 56 Fed. Reg. 31,692 (1991). 


BACKGROUND 


On June 11, 1990, the ITA initiated an administrative review of im- 
ports of ball bearings and parts thereof from Thailand. Antifriction 
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Bearings (Other Than Tapered Roller Bearings) and Parts Thereof 
From the Federal Republic of Germany, France, Italy, Japan, Romania, 
Singapore, Sweden, Thailand and the United Kingdom Initiation of An- 
tidumping Administrative Reviews, 55 Fed. Reg. 23,575 (1990). 

On March 15, 1991, the ITA published its preliminary determination 
in the administrative review. Antifriction Bearings (Other Than Ta- 
pered Roller Bearings) and Parts thereof from Thailand; Preliminary 
Results of Antidumping Duty Administrative Review, 56 Fed. Reg. 
11,195 (1991). 

On July 11, 1991, the ITA published its Final Results in this proceed- 
ing. Final Results, 56 Fed. Reg. 31,765. 

Torrington moves pursuant to Rule 56.1 of the Rules of this Court for 
summary judgment on the administrative record alleging that the fol- 
lowing actions by the ITA were unsupported by substantial evidence on 
the administrative record and not in accordance with law: the ITA’s 
(1) use of a methodology for adjusting United States price (“USP”) and 
Foreign Market Value (“FMV”) for Thailand’s value added tax (“VAT”) 
that granted a circumstance of sale (“COS”) adjustment to FMV to 
achieve tax.neutrality; (2) method of calculating cash deposit rates for 
estimated duties; (3) treatment of antifriction bearings imported into 
foreign trade zones (“FTZ”); and (4) in regard to ESP transactions, 
allowance of an adjustment to FMV for inventory carrying costs. 
Memorandum of Points and Authorities in Support of The Torrington 


Company’s Motion for Summary Judgment on the Agency Record 
(“Torrington’s Memorandum”) at 17-48. 


DISCUSSION 


The Court’s jurisdiction over this matter is derived from 19 U.S.C. 
§ 1516a(a)(2) (1988) and 28 U.S.C. § 1581(c) (1988). 

A final determination by the ITA in an administrative proceeding will 
be sustained unless that determination is “unsupported by substantial 
evidence on the record, or otherwise not in accordance with law.” 
19 U.S.C. § 1516a(b)(1)(B) (1988). Substantial evidence is “relevant 
evidence as a reasonable mind might accept as adequate to support a 
conclusion.” Consolidated Edison Co. v. NLRB, 305 U.S. 197, 229 
(1938); Alhambra Foundry Co. v. United States, 12 CIT 343, 345, 685 F. 
Supp. 1252, 1255 (1988). 


1. Circumstance of Sale Adjustment to FMV for Value Added Tax: 


Torrington challenges the ITA’s use of a methodology for adjusting 
USP and FMV for Thailand’s VAT that granted a COS adjustment to 
FMV to achieve tax neutrality. Torrington’s Memorandum at 36-40. 

Defendant argues that its actions were supported by substantial evi- 
dence on the administrative record and otherwise in accordance with 
law. Defendant’s Memorandum in Opposition to Plaintiff's Motion for 
Judgment Upon the Agency Record (“Defendant’s Memorandum”) at 
25-54. 
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For a more detailed discussion of Torrington and defendant’s argu- 
ments on this issue, see this Court’s decision in Torrington Co. v. United 
States,17CIT__,__, Slip Op. 93-44 at 7-12 (March 29, 1993). 

This Court has fully addressed these arguments and adheres to its de- 
cision on this issue in Federal-Mogul Corp. v. United States, 17 CIT 
___, ___, Slip Op. 93-17 at 15-22 (Feb. 4, 1993). This Court remands 
this issue to the ITA to allow the ITA to add the full amount of VAT paid 
on home market sales to FMV without adjustment. 


2. Calculation of Cash Deposit Rates: 

In this administrative review, the ITA used two different methodolo- 
gies for the actual calculation of dumping margins in cases where ESP 
sales were used: one for assessing duties on entries covered by the re- 
view, and the other for setting the cash deposit rate on future entries of 
the subject merchandise. Final Results, 56 Fed. Reg. at 31,767-69; Is- 
sues Appendix, 56 Fed. Reg. at 31,698-702. To calculate the assessment 
rate for ESP sales, the ITA “divide[d] the total PUDD [potential uncol- 
lected dumping duties — calculated as the total difference between for- 
eign market value and U.S. price for an exporter] for the reviewed sales 
by the total entered value of those reviewed sales * * *.” Issues Appendix, 
56 Fed. Reg. at 31,698-99 (emphasis added). To calculate the estimated 
cash deposit rate for ESP sales, the ITA “divided the total PUDD for 
each exporter by the total net U.S. price for that exporter’s sales * * *.” 
Id. at 31,699 (emphasis added). 

Torrington argues that the ITA’s use of a methodology which results 
in an estimated cash deposit rate different from the assessment duty 
rate was unsupported by substantial evidence on the record and not in 
accordance with law. Torrington’s Memorandum at 17-23. 

Defendant argues that its actions were supported by substantial evi- 
dence on the administrative record and otherwise in accordance with 
law. Defendant’s Memorandum at 6-13. In addition, defendant argues 
that this issue is moot because of the publication of superseding cash 
deposit rates in Antifriction Bearings (Other Than Tapered Roller 
Bearings) and Parts Thereof From France; et al; Final Results of An- 
tidumping Duty Administrative Reviews, 57 Fed. Reg. 28,360 (1992). 
Defendant’s Memorandum at 3-6. 

For a more detailed discussion of Torrington and defendant’s argu- 
ments on this issue, see this Court’s decision in Torrington Co., 17 CIT 
at _, Slip Op. 93-44 at 12-14. 

The Court agrees with the defendant that this issue is now moot. 
However, the Court directs the defendant to this Court’s decision on this 
issue in Federal-Mogul, 17 CIT at __, Slip Op. 93-17 at 24-29. 


3. Treatment of Antifriction Bearings Imported into Foreign Trade 
Zones: 


Torrington challenges the ITA’s refusal to require cash deposit of es- 
timated antidumping duties on entries of antifriction bearings 
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(“AFBs”) imported into foreign trade zones. Torrington’s Memoran- 
dum at 23-34. 

For a detailed discussion of Torrington and defendant’s arguments on 
this issue, see this Court’s decision in Torrington Co.,17 CIT at __, 
Slip Op. 93-44 at 14-21. 

This Court adheres to its decision on this issue in Torrington Co., 
17CIT at___, Slip Op. 93-44 at 21-23. This Court finds that the For- 
eign Trade Zone statute on its face exempts foreign merchandise within 
a FTZ from the imposition of antidumping duties until that merchan- 
dise is brought into the U.S. customs territory, unless some other provi- 
sion of the Foreign Trade Zone statute or the regulations promulgated 
pursuant to that law require otherwise. 

At the time of the imports in question the only way that antidumping 
duties could be applied to foreign merchandise within a FTZ was if that 
merchandise was declared privileged pursuant to 19 C.F.R. § 146.41 
(1991). While it is true that the FTZ Board has required such a declara- 
tion in granting applications for the creation or modification of a zone in 
the past, this Court finds no support for the contention that the ITA was 
required to request the FTZ Board, or that the FTZ Board was required 
on its own initiative, to impose such restrictions on all preexisting FTZs. 
Therefore, this Court finds that at the time of the imports in question 
there was no statute or regulation that required that antidumping du- 
ties be imposed on merchandise imported into a FTZ until such time as 
the merchandise enters the U.S. customs territory. 

Torrington also argues that imports of AFBs from Thailand into FTZs 
which were subsequently re-exported to a third country, without enter- 
ing the customs territory of the U.S., should be subject to cash deposits 
and assessment of antidumping duties. Torrington’s Memorandum at 
34-35. 

For the reasons stated above and in this Court’s opinion in Torrington 
Co.,17CIT at __, Slip Op. 93-44 at 21-23, this Court finds that AFBs 
imported into FTZs and re-exported without entering the U.S. customs 
territory are not subject to cash deposits and assessment of antidump- 
ing duties. See also Torrington Co.,17 CIT at __, Slip Op. 93-44 at 
23-27 (AF Bs imported into U.S. and reexported without sale in U.S. not 
subject to assessment of antidumping duties). 


4. Inventory Carrying Costs: 

In the Final Results of this administrative review the ITA correctly 
adjusted ESP for imputed inventory carrying costs pursuant to 
19 U.S.C. § 1677a(e)(2) (1988). Torrington does not challenge this ad- 
justment. 

Pursuant to its new administrative practice, the ITA also made a cor- 
responding adjustment to FMV for imputed inventory carrying costs 
when comparing ESP sales to FMV sales. 

Torrington objects to this adjustment by the ITA to FMV for imputed 
inventory carrying costs. Torrington’s Memorandum at 40-48. 
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For a detailed discussion of Torrington and defendant’s arguments on 
this issue, see this Court’s decision in Torrington Co.,17 CIT at _, 
Slip Op. 93-44 at 27-31. 

This Court adheres to its decision on this issue in Torrington Co., 
17CITat__, Slip Op. 93-44 at 31-34, and finds that the ITA’s adjust- 
ment to FMV for imputed inventory carrying costs pursuant to 
19 C.F.R. § 353.56(b)(2) (1991) was a reasonable exercise of the ITA’s 
discretion in implementing the antidumping duty statute and is 
affirmed. 


CONCLUSION 


In accordance with the foregoing opinion, this case is remanded to the 
ITA to add the full amount of VAT paid on each sale in the home market 
to FMV without adjustment. ITA’s determination is affirmed in all 
other respects. Remand results are due within thirty (30) days of the 
date this opinion is entered. Any comments or responses by the parties 
to the remand results are due within thirty (30) days thereafter. Any re- 
buttal comments are due within fifteen (15) days of the date responses 
or comments are due. 


(Slip Op. 93-99) 


TORRINGTON Co., PLAINTIFF v. UNITED STATES, DEFENDANT, AND NMB 
SincAporE Ltp., PELMEC INpusTRIES (PTE.) Ltp., AND NMB Corp., 
DEFENDANT-INTERVENORS 


Court No. 91-08-00565 


Plaintiff challenges the following actions by the Department of Commerce, Interna- 
tional Trade Administration (“ITA”), alleging that these actions were unsupported by 
substantial evidence on the administrative record and not in accordance with law: the 
ITA’s (1) method of calculating cash deposit rates for estimated duties; (2) treatment of 
antifriction bearings imported into foreign trade zones; and (3) in regard to exporter’s 
sales price transactions, allowance of an adjustment to foreign market value for inventory 
carrying costs. 

Held: ITA’s determination is affirmed in all respects. 

[Plaintiff's motion denied; case dismissed.] 


(Dated June 8, 1993) 


Stewart and Stewart (Eugene L. Stewart, Terence P. Stewart, James R Cannon, dr., 
Margaret E.O. Edozien, Lane S. Hurewitz, Robert A. Weaver and Margaret L.H. Png) for 
plaintiff. 

Stuart E. Schiffer, Acting Assistant Attorney General; David M. Cohen, Director, Com- 
mercial Litigation Branch, Civil Division, U.S. Department of Justice (Velta A. Melnbren- 
cis and Jane E. Meehan); of counsel: Alicia Greenidge, Dean A. Pinkert and Craig R. 
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Giesze, Attorney-Advisors, Office of the Chief Counsel for Import Administration, U.S. 
Department of Commerce, for defendant. 

Tanaka Ritger & Middleton (H. William Tanaka, Michele N. Tanaka and Michael J. 
Brown) for defendant-intervenors NMB Singapore Ltd., Pelmec Industries (Pte.) Ltd. and 
NMB Corporation. 


OPINION 


TsoucaLas, Judge: Plaintiff, The Torrington Company (“Tor- 
rington”), commenced this action to challenge certain aspects of the De- 
partment of Commerce, International Trade Administration’s (“ITA”) 
final results in the first administrative review of imports of antifriction 
bearings from Singapore. Antifriction Bearings (Other Than Tapered 
Roller Bearings) and Parts Thereof From Singapore; Final Results of 
Antidumping Duty Administrative Review (“Final Results”), 56 Fed. 
Reg. 31,759 (1991). Substantive issues raised by the parties in the un- 
derlying administrative proceeding were addressed by the ITA in the is- 
sues appendix to Antifriction Bearings (Other Than Tapered Roller 
Bearings) and Parts Thereof From the Federal Republic of Germany; Fi- 
nal Results of Antidumping Duty Administrative Review (“Issues Ap- 
pendix”), 56 Fed. Reg. 31,692 (1991). 


BACKGROUND 


On June 11, 1990, the ITA initiated an administrative review of Im- 
ports of ball bearings and parts thereof from Singapore. Antifriction 
Bearings (Other Than Tapered Roller Bearings) and Parts Thereof 
From the Federal Republic of Germany, France, Italy, Japan, Romania, 
Singapore, Sweden, Thailand and the United Kingdom Initiation of An- 
tidumping Administrative Reviews, 55 Fed. Reg. 23,575 (1990). 

On March 15, 1991, the ITA published its preliminary determination 
in the administrative review. Antifriction Bearings (Other Than Ta- 
pered Roller Bearings) and Parts thereof from Singapore; Preliminary 
Results of Antidumping Duty Administrative Review, 56 Fed. Reg. 
11,191 (1991). 

On July 11, 1991, the ITA published its Final Results in this proceed- 
ing. Final Results, 56 Fed. Reg. 31,759. 

Torrington moves pursuant to Rule 56.1 of the Rules of this Court for 
summary judgment on the agency record alleging that the following 
actions by the ITA were unsupported by substantial evidence on the 
administrative record and not in accordance with law: the ITA’s 
(1) method of calculating cash deposit rates for estimated duties; 
(2) treatment of antifriction bearings imported into foreign trade zones 
(“FTZ”); and (3) in regard to exporter’s sales price (“ESP”) transac- 
tions, allowance of an adjustment to foreign market value (“FMV”) for 
inventory carrying costs. Memorandum of Points and Authorities in 
Support of The Torrington Company’s Motion for Summary Judgment 
on the Agency Record (“Torrington’s Memorandum”) at 15-42. 
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DISCUSSION 


This Court’s jurisdiction over this matter is derived from 19 U.S.C. 
§ 1516a(a)(2) (1988) and 28 U.S.C. § 1581(c) (1988). 

A final determination by the ITA in an administrative proceeding will 
be sustained unless that determination is “unsupported by substantial 
evidence on the record, or otherwise not in accordance with law.” 
19U.S.C. § 1516a(b)(1)(B) (1988). Substantial evidence is “relevant evi- 
dence as a reasonable mind might accept as adequate to support a con- 
clusion.” Consolidated Edison Co. v. NLRB, 305 U.S. 197, 229 (1938); 
Alhambra Foundry Co. v. United States, 12 CIT 343, 345, 685 F. Supp. 
1252, 1255 (1988). 


1. Calculation of Cash Deposit Rates: 


In this administrative review, the ITA used two different methodolo- 
gies for the actual calculation of dumping margins in cases where ESP 
sales were used: one for assessing duties on entries covered by the re- 
view, and the other for setting the cash deposit rate on future entries of 
the subject merchandise. Final Results, 56 Fed. Reg. at 31,761-62; Is- 
sues Appendix, 56 Fed. Reg. at 31,698-—702. To calculate the assessment 
rate for ESP sales, the ITA “divide[d] the total PUDD [potential uncol- 
lected dumping duties — calculated as the total difference between for- 
eign market value and U.S. price for an exporter] for the reviewed sales 
by the total entered value of those reviewed sales * * *” Isswes Appendix, 
56 Fed. Reg. at 31,698-99 (emphasis added). To calculate the estimated 
cash deposit rate for ESP sales, the ITA “divided the total PUDD for 
each exporter by the total net U.S. price for that exporter’s sales * * *” 
Id. at 31,699 (emphasis added). 

Torrington argues that the ITA’s use of a methodology which results 
in an estimated cash deposit rate different from the assessment duty 
rate was unsupported by substantial evidence on the record and not in 
accordance with law. Torrington’s Memorandum at 15-21. 

Defendant argues that its actions were supported by substantial evi- 
dence on the administrative record and otherwise in accordance with 
law. Defendant’s Memorandum in Opposition to Plaintiff’s Motion for 
Judgment Upon the Agency Record (“Defendant’s Memorandum”) at 
6-13. In addition, defendant argues that this issue is moot because of the 
publication of superseding cash deposit rates in Antifriction Bearings 
(Other Than Tapered Roller Bearings) and Parts Thereof From France; 
et al.; Final Results of Antidumping Duty Administrative Reviews, 
57 Fed. Reg. 28,360 (1992). Defendant’s Memorandum at 3-6. 

For a more detailed discussion of Torrington and defendant’s argu- 
ments on this issue, see this Court’s decision in Torrington Co., 17 CIT 
at__, Slip Op. 93-44 at 12-14. 

The Court agrees with the defendant that this issue is now moot. 
However, the Court directs the defendant to this Court’s decision on this 
issue in Federal-Mogul,17CIT at _, Slip Op. 93-17 at 24-29. 
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2. Treatment of Antifriction Bearings Imported into Foreign Trade 
Zones: 

Torrington challenges the ITA’s refusal to require cash deposit of es- 
timated antidumping duties on entries of antifriction bearings 
(“AFBs”) imported into foreign trade zones. Torrington’s Memoran- 
dum at 21-33. 

For a detailed discussion of Torrington and defendant’s arguments on 
this issue, see this Court’s decision in Torrington Co.,17 CIT at __, 
Slip Op. 93-44 at 14-21. 

This Court adheres to its decision on this issue in Torrington Co., 
17CITat __, Slip Op. 93-44 at 21-23. This Court finds that the For- 
eign Trade Zone statute on its face exempts foreign merchandise within 
a FTZ from the imposition of antidumping duties until that merchan- 
dise is brought into the U.S. customs territory, unless some other provi- 
sion of the Foreign Trade Zone statute or the regulations promulgated 
pursuant to that law require otherwise. 

At the time of the imports in question the only way that antidumping 
duties could be applied to foreign merchandise within a FTZ was if that 
merchandise was declared privileged pursuant to 19 C.F.R. § 146.41 
(1991). While it is true that the FTZ Board has required such a declara- 
tion in granting applications for the creation or modification of a zone in 
the past, this Court finds no support for the contention that the ITA was 
required to request the FTZ Board, or that the FTZ Board was required 
on its own initiative, to impose such restrictions on all preexisting FTZs. 
Therefore, this Court finds that at the time of the imports in question 
there was no statute or regulation that required that antidumping du- 
ties be imposed on merchandise imported into a FTZ until such time as 
the merchandise enters the Customs territory of the U.S. 

Torrington also argues that imports of AFBs from Singapore into 
FTZs which were subsequently re-exported to a third country, without 
entering the customs territory of the U.S., should be subject to cash de- 
posits and assessment of antidumping duties. Torrington’s Memoran- 
dum at 33-34. 

For the reasons stated above and in this Court’s opinion in Torrington 
Co.,17CITat___, Slip Op. 93-44 at 21-23, this Court finds that AFBs 
imported into FTZs and re-exported without entering the U.S. customs 
territory are not subject to cash deposits and assessment of antidump- 
ing duties. See also Torrington Co.,17 CIT at __, Slip Op. 93-44 at 
23-27 (AF Bs imported into U.S. and reexported without sale in U.S. not 
subject to assessment of antidumping duties). 


3. Inventory Carrying Costs: 

In the Final Results of this administrative review the ITA correctly 
adjusted ESP for imputed inventory carrying costs pursuant to 
19 U.S.C. § 1677a(e)(2) (1988). Torrington does not challenge this ad- 
justment. 
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Pursuant to its new administrative practice, the ITA also made a cor- 
responding adjustment to FMV for imputed inventory carrying costs 
when comparing ESP sales to FMV sales. 

Torrington objects to this adjustment by the ITA to FMV for imputed 
inventory carrying costs. Torrington’s Memorandum at 34-42. 

For a detailed discussion of Torrington and defendant’s arguments on 
this issue, see this Court’s decision in Torrington Co.,17 CIT at __, 
Slip Op. 93-44 at 27-31. 

This Court adheres to its decision on this issue in Torrington Co., 
17CITat__, Slip Op. 93-44 at 31-34, and finds that the ITA’s adjust- 
ment to FMV for imputed inventory carrying costs pursuant to 19 
C.F.R. § 353.56(b)(2) (1991) was a reasonable exercise of the ITA’s dis- 
cretion in implementing the antidumping duty statute and is affirmed. 


CONCLUSION 
ITA’s determination is affirmed in all respects and this case is 
dismissed. 


ET TET I 


(Slip Op. 93-100) 


NSK Lp. anp NSK Corp., PLAINTIFFS v. UNITED STATES, DEFENDANT, 
AND TIMKEN CO., DEFENDANT-INTERVENOR 
Court No. 90-10-00543 


Koyo Seiko Co., Lrp. AND Koyo Corp. oF U.S.A., PLAINTIFFS, AND Isuzu 
Motors Ltp. AND AMERICAN Isuzu Morors, INC., PLAINTIFF-INTERVENORS 
v. UNITED STATES, DEFENDANT, AND TIMKEN CO., DEFENDANT-INTERVENOR 


Court No. 90-10-00546 


TIMKEN Co., PLAINTIFF vu. UNITED STATES, DEFENDANT, AND Koyo SEIKO 
Co., Ltp., Koyo Corp. or U.S.A., -Inc., NSK Ltp., anp NSK Corp., 
DEFENDANT-INTERVENORS 

Court No. 90-10-00548 


(Dated June 8, 1993) 


JUDGMENT 


TsoucaLas, Judge: Upon consideration of the motion filed by the 
Timken Company to affirm the remand results issued in Court Nos. 
90-10-00546 and 90-10-00548, and upon the motion filed by NSK Ltd. 
and NSK Corporation (“NSK”) for a third remand in Court Nos. 
90-10-00543 and 90-10-00548, and all other papers and proceedings 
herein, it is hereby 

ORDERED that NSK’s motion for a third remand is denied, and it is 
further 

ORDERED that the second remand results dated April 8, 1993, in the 
above captioned cases are affirmed in all respects, and it is further 

ORDERED that these cases are dismissed. 
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PFaFF AMERICAN SALES CorP., PLAINTIFF v. UNITED STATES, DEFENDANT 


Court No. 91-03-00202 
[Judgment for plaintiff. ] 
(Dated June 9, 1993) 


Grunfeld, Desiderio, Lebowitz & Silverman (Steven P. Florsheim and Robert 
Silverman), of counsel, for plaintiff. 

Stuart M. Gerson, Assistant Attorney General, Joseph I. Liebman, Attorney-In-Charge, 
International Trade Field Office, Commercial Litigation Branch, Civil Division, U.S. De- 
partment of Justice (Bruce N. Stratvert) for defendant. 


MEMORANDUM OPINION AND ORDER 


GOLDBERG, Judge: Plaintiff challenges the United States Customs 
Service’s (“Customs”) tariff classification of Hobbylock sewing ma- 
chines, model numbers 783, 784, 796, 797 and 603A with standard ac- 
cessories, under the Harmonized Tariff Schedules of the United States 
(“HTSUS”) subheading 8452.10.00 as “Sewing machines of the house- 
hold type”. (Emphasis added.) Plaintiff seeks judgment under 28 U.S.C. 
§ 1581(a) (1988) sustaining its claimed classification of the sewing ma- 
chines under HTSUS 8452.21.90 as “Other sewing machines: Auto- 
matic unites: Other”. (Emphasis added.) Plaintiff further contends 
that it is entitled, under 28 U.S.C. § 2644 (1988), to interest on excessive 
duties paid, calculated from the date of filing of the summons to the date 
of the actual refund. Defendant moves the court for judgment sustain- 
ing Customs’ classification. 


BACKGROUND 


Plaintiff, Pfaff American Sales Corporation (“Pfaff”), is the importer 
of record of the merchandise at issue which entered the United States 
between January 1989 and June 1990. The merchandise was classified 
upon liquidation by Customs under HTSUS subheading 8452.10.00 as 
“Sewing machines of the household type”. 

Plaintiff filed timely protests pursuant to 19 U.S.C. 1514(a) (1988) 
contesting Customs’ classification. Customs subsequently denied the 
protests. After paying all liquidated duties, plaintiff timely commenced 
this action. On September 23, 1991, plaintiff's motion for test case des- 
ignation was granted. Motions by plaintiff and defendant for summary 
judgment were denied on December 18, 1992 since there was a genuine 
issue of material fact in dispute. Pfaff American Sales Corp. v. United 
States, No. 92-226 (CIT Dec. 18, 1992). The case proceeded to trial on 
March 2, 1993. 

In the case at bar, the parties agree that the merchandise properly 
classified under either HTSUS subheading 8452.10.00 as “Sewing ma- 
chines of the household type” or HTSUS subheading 8452.21.90 as 
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“Other sewing machines: Automatic units: * * * Other”. The HTSUS 
provisions in dispute are as follows: 

8452 Sewing machines, other than book-sewing machines 
of heading 8440; furniture, bases and covers specially 
designed for sewing machines; sewing machine nee- 
dles; parts thereof: 

8452.10.00 Sewing machines of the household type 

Valued not over $20 each. 


8452.21 Other sewing machines: 
Automatic units: 
* * 
8452.21.90 Other 
The Harmonized Commodity Description and Coding System Ex- 

planatory Notes (1986) (“Explanatory Notes”) which are the Customs 
Cooperation Council’s official interpretation of the Harmonized Sys- 
tem, states in reference to subheading 8452.10: 


Subheading 8452.10 applies only to the following sewing ma- 
chines and sewing machine heads, all of which are capable of at 
least lock-stitch operation: 

(a) foot or hand powered machines; 
(b) machines incorporating an electric motor of an output 


not exceeding 120 watts: 
(c) machines for powered operation presented without a mo- 
tor, the weight of the machine head not exceeding 16 kg. 
The subheading does not, however, include sewing machines 
dedicated to a specific function such as button holing or filled bag 
closing. 


Explanatory Note 8452.10 (emphasis added) (emphasis omitted). 

Plaintiff claims that based upon the Explanatory Notes, lexicographic 
sources and expert witness evidence, only traditional home sewing ma- 
chines that use a bobbin to produce a lockstitch in which two threads 
interlock in the material are classifiable as “Sewing machines of the 
household type”. Therefore, since the subject sewing machines do not 
use a bobbin to produce a stitch where two threads interlock in the mate- 
rial, plaintiff is entitled to judgment as a matter of law. (Plaintiff's Pre- 
trial Memorandum “Plaintiff's Memorandum” at 16.) 

Defendant asserts that the controlling legal principle in this case is 
the common meaning of the tariff term “Sewing machines of the house- 
hold type”. In classifying the importations at issue as “Sewing machines 
of the household type” according to the common meaning of the term 
“household”, Customs looked at the physical characteristics, capabili- 
ties and performance of the machines as well as the marketing, distribu- 
tors, purchasers and uses of the product. (Defendant’s Memorandum of 
Law in Support of Defendant’s Motion for Summary Judgment incorpo- 
rated by reference in Defendant’s Pretrial Legal Memorandum “Defen- 
dants Memorandum” at 12-15.) 
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Defendant argues that the Explanatory Notes are not controlling leg- 
islative history. They are, however, instructive. Customs claims that the 
criteria listed by the Explanatory Notes for classification under 8452.10 
are consistent with the criteria used by Customs in classifying the im- 
ported sewing machines as “Sewing machines of the household type”. 
These included the threshold requirement that the machine must be ca- 
pable of “at least lock-stitch operation”. 

Defendant claims that based upon lexicographic sources and expert 
witness evidence, the common meaning of the term “lock-stitch opera- 
tion” does not require the use of a bobbin. Defendant’s proposed defini- 
tion of the term would therefore include not only traditional lockstitch 
machines using a bobbin as claimed by plaintiff, but also other types of 
sewing machines as well that produce a line of sewing in which at least 
two threads interlock. (Defendant’s memorandum at 17.) 


THE TRIAL TESTIMONY 


At trial on March 2, 1993, plaintiff presented the testimony of Mr. J. 
Jeffrey Bloemker. Mr. Bloemker, formerly employed as the Technical 
Manager of Pfaff, identified and described each of the machines in- 
volved in this case. He identified and explained the various stitches pro- 
duced by each machine. Moreover, Mr. Bloemker explained the use of a 
traditional sewing machine. 

Plaintiff also presented the testimony of Ms. Pati Palmer. Ms. Palmer 


is an educator, publisher and author of books in the home sewing field. 
Ms. Palmer explained the various features and capabilities of a serger, 
in comparison to the conventional home sewing machine. In addition, 
she described the distinction between the stitch produced by the tradi- 
tional sewing machine and the stitch produced by the Hobbylock ma- 
chine. 

Finally, plaintiff presented the testimony of Mr. Henry A. Seessel- 
berg. Mr. Seesselberg is currently the Director of Operations of the Ad- 
vanced Apparel Manufacturing Technology Programs at the Fashion 
Institute of Technology. He has some 23 years experience with all types 
of industrial apparel manufacturing machinery, including sewing ma- 
chines. He is the author of numerous technical articles in various sewn 
products industry publications, and holds ten patents in apparel and 
textile machine control. 

Plaintiff's experts all concurred in the view that the common meaning 
of the tariff term “Sewing machines of the house hold type” includes 
only those sewing machines utilizing a bobbin to form a lockstitch. Ac- 
cording to the testimony, the home sewing machine can, depending 
upon its sophistication, produce a variety of lockstitches, but at a mini- 
mum produces a straight lockstitch. All stitches produced by lockstitch 
machines have one common characteristic in that they require the use 
of a bobbin to lock the top (needle) thread with the bottom (bobbin) 
thread in the middle of the fabric being sewn. 

In their testimony, the experts agreed that the Hobbylock sewing ma- 
chine and the conventional lockstitch home sewing machine are com- 
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pletely different machines. With regard to the physical capabilities of 
the Hobbylock sewing machines, the experts agreed that the Pfaff Hob- 
bylock sewing machines involved in this case are incapable of producing 
alockstitch since they do not employ the ofa bobbin in stitch production. 
The stitches produced by the subject machines are wholly unlike — in ap- 
pearance and function —the various forms of lockstitches produced by 
lockstitch sewing machines that employ the use of a bobbin. Further- 
more, the use of the subject machines is not limited to home or domestic 
use. Neither the weight, the operating speeds, nor price of the subject 
machines requires that they be classified as of the household type, since 
anumber of cottage industry and industrial type sewing machines have 
similar characteristics. 

To the contrary, defendant presented the testimony of Professor 
Stephen A. Smith, Chairman of the Apparel Manufacturing Depart- 
ment at the Fashion Institute of Technology in New York City. Profes- 
sor Smith’s area of expertise is apparel manufacturing. Professor 
Smith’s testimony was based on his examination of the sewing ma- 
chines in issue, literature associated with those machines, and his own 
personal knowledge and experience in this field. 

Professor Smith was of the opinion that the production of a lockstitch 
does not require the use of a bobbin. Rather the term “lockstitch” covers 
a variety of stitches where at least two threads interlock. According to 
Professor Smith, the imported sewing machines were of the household 
type because they were lightweight, multi-functional, and produced a 
form of lockstitch. He further stated that the machines were not de- 
signed for the high volume mass production of articles characteristic of 
industrial machines. 


DISCUSSION 


1. Standard of Review: 

To determine whether the imported sewing machines were properly 
classified, the court must consider “whether the government’s classifi- 
cation is correct, both independently and in comparison with the impor- 
ter’s alternative”. Jarvis Clark Co. v. United States, 2 Fed. Cir. (T) 70, 
75, 7383 F.2d 873 (1984) reh’g denied, 2 Fed. Cir. (T) 97, 739 F.2d 628 
(1984). 

Pursuant to 28 U.S.C. § 2639(a)(1) (1988), the government’s classifi- 
cation is presumed correct, and the burden of proof is upon the party 
challenging the classification. Jarvis Clark at 72. 

The parties disagree both as to the correct meaning of the term “Sew- 
ing machines of the household type” and as to whether the imported 
sewing machine fits within the meaning of the term. The meaning of a 
tariff term is a question of law. Digital Equip. Corp. v. United States, 
8 Fed. Cir.(T)__, 889 F.2d 267, 268 (1989). The tariff term “Sewing 
machines of the household type” is not defined in the HTSUS and there 
is no legislative history to shed light on its correct meaning. 
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It is well settled customs law that when a tariff term is not defined in 
either the HTSUS or its legislative history, the correct meaning of a 
term in a tariff provision is the common meaning understood in trade or 
commerce. Schott Optical Glass, Inc. v. United States, 67 CCPA 32, 612 
F.2d 1283 (1979). It is also well established that since the meaning 
of a customs term is a question of law, a court may rely upon its own un- 
derstanding of terms used, and may consult standard lexicographic and 
scientific authorities, to determine their common meaning. Trans-At- 
lantic Co. v. United States, 60 CCPA 100, 471 F.2d 1397 (1973). 

At the outset, the court notes that the parties agree that in order for a 
sewing machine to be “of the household type” it must comply with the 
criteria set out in Explanatory Note 8452.10. The criteria are that the 
machine 1) is foot or hand powered; 2) incorporates an electric motor of 
an output not exceeding 120 watts; 3) if presented without a motor, hasa 
weight which does not exceed 16 kg.; 4) is not dedicated to a specific func- 
tion. A “Sewing machine of the household type” must in every case be 
capable of at least a lock-stitch operation. (Plaintiff's Memorandum at 
1 and 7-8 and Defendant’s Memorandum at 15.) The parties, however, 
disagree as to the meaning of the term “lock-stitch operation”. 

The court first examines the relevance of the Explanatory Notes in 
determining the meaning of the term “lock-stitch operation”. In so do- 
ing, the court recognizes that the Explanatory Notes do not constitute 
controlling legislative history. Rather, their purpose is to offer guidance 
in interpreting HTSUS subheadings. Ugg Int’l, Inc. v. United States, 
17CIT__, 813 F. Supp. 848, 853 (1993); Mita Copystar Corp. v. United 
States, No. 93-76 (CIT May 20, 1993). 

Upon examination, the court concludes that the Explanatory Note to 
HTSUS 8452.10 does not provide direction in defining the common 
meaning of the term “lock-stitch operation”. 

To assist the court in its determination, defendant introduced the 
Federal Standard for Stitches, Seams, and Stitchings (Fed. Std. No. 
751a, as amended) (“Federal 751a”) as the primary source for the iden- 
tity and definition of sewing stitches. Federal 751a was adopted in 1965 
as a federal nomenclature for government procurement. Stitch catego- 
ries are divided into seven “classes”. The seven classes are identified by 
the first digit of three digit numerals. Each class is divided into several 
types which are identified by the second and third digit. Each stitch is 
described through written definition and diagrammatic representation. 
According to testimony received at trial, the most recent published revi- 
sion appeared in 1977. A copy of this publication was offered in evidence 
as Exhibit 21 by plaintiff. 

Mr. Seesselberg, one of plaintiff's three witnesses, explained that the 
nomenclature set forth in Federal 751a has been adopted worldwide by 
sewing machine manufacturers, apparel manufacturers and govern- 
ment”. In support of his statement, he referred to the International 
Standard No. 4915 (International Organization for Standardization 
1991) (“ISO”), offered in evidence by plaintiff as Exhibit 20. According 
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to the ISO, publication as an international standard requires approval 
by at least 75% of the member bodies of the International Organization- 
for Standardization casting a vote. The ISO is for use by purchasing offi- 
cers, garment manufacturers, machine manufacturers, students and 
others, who require a reference book on this subject. 

Mr. Seesselberg stated that the standard has adopted the nomencla- 
ture set forth in Federal 751a. According to Mr. Seesselberg, machine 
manufacturers most often identified stitches according to the number 
designation used in Federal 751a. Standard teaching materials also re- 
ferred to the Federal 751a. (See plaintiff's Exhibit 10 —Course outline, 
Fall, 1989, Fashion Institute of Technology. See also plaintiff's Exhibit 
19—Copies of relevant pages from “The Sewing Machine —Its Inven- 
tion and Development”.) 

Mr. Seesselberg also stated that the term “lock-stitch operation” is 
universally understood to refer to that class of stitch identified in class 
300 and 700 of Federal 751a. Moreover, the term lockstitch would not be 
used to describe a stitch identified in one of the other five stitch classes 
set forth in the standard. Classes 300 and 700 denote a particular set of 
thread relationships whereby the top thread is made to form a loop 
through which the bottom thread supply is passed through each and 
every penetration of the sewing needle. All other stitch classes in the 
Federal 751a do not have the characteristic of the loop and the independ- 
ent thread supply passing entirely through the loop. The independent 
thread supply is contained on a bobbin. On cross-examination, Mr. Sees- 
selberg explained that he had never heard the Class 400 and 500 stitches 
referred to as lockstitches. He did not agree with the description associ- 
ated with the Federal 751a Class 400 stitch as a “double-locked stitch”. 
He had never heard industry people using such a description. He felt 
that Federal 751a was out of date on this point. 

Mr. Seesselberg testified that the imported machines produced a 
Class 500 stitch. 

In his testimony, defendant’s witness Professor Smith, stated that to 
his knowledge, Federal 751a was not widely used except in the area of 
government procurement. 

In Professor Smith’s opinion, the term “lock-stitch operation” was 
very broad and included a variety of stitches where at least two threads 
interlocked. According to Professor Smith, the goal of Federal 751a was 
to eliminate any ambiguity that might exist as to specific stitch charac- 
teristics when using the term lockstitch. For this purpose, the nomen- 
clature was based on a three digit numerical identification system and 
not on stitch names. 

According to Professor Smith, the Class 300 and 700 type stitches 
were not synonymous with the term “lock-stitch operation”. Other 
stitches within Classes 400 and 500 were also formed by interlocking 
threads. Both the Class 400 and 500 stitch types could be produced with- 
out the use of a bobbin. The class 300 stitch was differentiated from 
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Class 400 and 500 stitches by the fact that it was interlocked between 
the ply of the fabric. 

Both defendant and plaintiff introduced various dictionary defini- 
tions to define the term “lockstitch”. Defendant relied on Fairchild’s 
Dictionary of Textiles 357 (6th ed.) which defines a lockstitch as “[a] line 
of sewing formed by locking of two threads together, as in the work done 
by most sewing machines” and Funk & Wagnalls New International 
Dictionary of the English Language 748 (Comprehensive ed. 1987) 
which defines a lockstitch as “[a] stitch made by two interlocking 
threads, as on some sewing machines”. Professor Smith stated that 
these definitions supported his view that the term lockstitch included 
various types of stitches that form a line of sewing in which at least two 
threads interlock. 

Plaintiff also introduced various dictionary definitions among these 
the McGraw-Hill Encyclopedia of Science & Technology vol. 16, 312 
(1987) which under the term “sewing machine” describes the formation 
of a “lockstitch” by “ordinary two-threaded machines”. The description 
refers to the formation of the lockstitch through the application of a 
“shuttle carrying a bobbin of under thread * * *.” (Plaintiff's Memoran- 
dum at 17 (emphasis added), quoting McGraw-Hill Encyclopedia of Sci- 
ence & Technology vol. 16, 312 (1987).) To the same effect is the 
following description contained in the Encyclopedia Americana vol. 24, 
634 (1988): 


A lockstitch machine uses an eyepointed needle with a thread sup- 
ply, and a shuttle and bobbin assembly with another thread supply. 
The machine sews two or more pieces together with a lockstitch, 
which consists of two threads that interlock in the material * * *. 
Most home sewing machines are either straight lockstitch ma- 
chines or zigzag lockstitch machines. 


(Plaintiff's Memorandum at 19 (emphasis added), quoting Encyclope- 
dia Americana vol. 24, 634 (1988).) 

In evaluating the sources presented by the parties, the court first 
turns to Federal 751a and the ISO. These standards provide little direc- 
tion to this court in defining the common meaning of the tariff term 
“lockstitch” because they do not contain an explicit definition of the 
term. 

Similarly, the dictionary definitions quoted by defendant offer only 
limited assistance to the court since the descriptions are overly broad, 
and simply vague. They merely characterize a “lockstitch” as “a stitch 
made by two interlocking threads, as on some sewing machines.” Sucha 
definition renders the threshold requirement that the machine be capa- 
ble of “at least a lock-stitch operation” almost meaningless. The defini- 
tions quoted by plaintiff offer greater guidance to the court since they 
offer a more precise definition of the term. 

Finally, the court, as in all cases tried de novo, must determine which 
testimony it found most reliable and persuasive. In this case there was 
conflicting testimony regarding the meaning of the term “lock-stitch op- 
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eration”. This court found the testimony of plaintiff's witnesses credible 
and convincing. It is noteworthy that all three of plaintiff's witnesses 
were highly experienced in the industry. Particularly, Mr. Seesselberg 
had in depth knowledge of the content and application of the federal and 
international stitch standards. 

To the contrary, the single witness presented by the defendant, while 
experienced in the apparel manufacturing industry, lacked detailed 
knowledge of Federal 75la and the ISO and their usage. On cross- 
examination, Professor Smith thus admitted that although he was of the 
opinion that Federal 751a was not widely used outside the area of gov- 
ernment procurement, he did not know whether industrial machine 
manufacturers actually referred to the Federal 751a categories in their 
catalogues. Moreover, Professor Smith testified that to his knowledge 
Federal 751a was the only stitch nomenclature that provided any uni- 
formity in the apparel industry and that it was therefore used for educa- 
tion purposes and in reference works. This testimony contradicted 
Professor Smith’s testimony that Federal 75la was not widely used. 
Professor Smith also stated that he was not familiar with the ISO. 

The court finds and so holds that based on the Explanatory Notes, 
lexicographic authorities and expert testimony heard at trial, there is 
extensive consistent evidence showing that the common meaning of a 
“Sewing machine of the household type” is a machine that 1) is foot or 
hand powered; 2) incorporates an electric motor of an output not exceed- 
ing 120 watts; 3) if presented without a motor, has a weight which does 
not exceed 16 kg.; and 4) is not dedicated to a specific function. All of 
these machines must in addition be capable of at a lock-stitch operation 
wherein a bobbin is used to form a sewing stitch and at least two threads 
interlock in the material. 

With the common meaning of the tariff term “Sewing machine of the 
household type” so defined, the court turns to the more specific ques- 
tion, namely whether the imported sewing machines in fact are of “the 
household type”. 

The question of whether plaintiff's merchandise actually fits within 
the tariff term “Sewing machines of the household type” is question of 
fact. E.M. Chemicals v. United States, 9 Fed. Cir. (T) at , 920 F.2d 
910, 912 (1990). Defendant concedes that the imported machines do not 
possess a bobbin. Therefore the imported machines were not correctly 
classified as sewing machines of the household type, but rather should 
have been classified under HTSUS 8452.21.90. 

Plaintiff has requested this court to direct the defendant to pay inter- 
est on excessive duties paid, and that such interest be calculated, pursu- 
ant to 28 U.S.C. § 2644 (1988), from the date of the filing of the summons 
to the date of the actual refund. Under that provision, a plaintiff in any 
civil action in the U.S. Court of International Trade is allowed interest 
on any monetary relief obtained by a judgment. 
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CONCLUSION 


After examination of the imported merchandise, exhibits introduced 
at trial, relevant tariff provisions, Explanatory Notes and case law, and 
the testimony of record, it is the determination of the court that plaintiff 
has overcome the presumption of correctness that attaches to the gov- 
ernment’s classification and satisfied its burden of proof regarding its 
claimed classification. Therefore, Customs is directed to reliquidate the 
entries under, HTSUS 8452.21.90. Furthermore, it is directed that de- 
fendant pay interest on excessive duties paid, and that such interest be 
calculated, pursuant to 28 U.S.C. § 2644 (1988), from the date of the fil- 
ing of the summons to the date of the actual refund. 


(Slip Op. 93-102) 
B.F. GoopricH Co., PLAINTIFF v. UNITED STATES, DEFENDANT 


Court No. 90-05-00228 


[Plaintiff alleges that defendant failed to comply with the Court’s remand instructions 
regarding defendant’s regulations implementing the statute regarding substitution same 
condition drawback. Defendant disagrees, claiming that there is no more case or contro- 
versy. Held: In accordance with defendant’s request, the parties are invited to submit 
more detailed comments regarding defendant’s compliance with the Court’s decision and 
order in Slip Op. 92-68.] 


(Dated June 9, 1993) 


Thompson, Hine and Flory, (Lewe B. Martin, Peter A. Greene and John C. Steinbeyer) for 
plaintiff. 

Stuart E. Schiffer, Acting Assistant Attorney General; David M. Cohen, Director, Com- 
mercial Litigation Branch, Civil Division, U.S. Department of Justice (Carla Garcia- 
Benitez and John J. Mahon) for defendant. 


OPINION 


MuscraVE, Judge: On November 3, 1992, counsel for Customs submit- 
ted a letter to which was attached a General Notice published in Cus- 
toms Bulletin & Decisions, Vol. 26, No. 43 (October 21 1992) describing 
the steps Customs has taken to comply with this Court’s judgment. 
Plaintiff was refunded its drawback claims but asserts that Customs did 
not comply with the Court’s judgment. See B.F. Goodrich Co. v. United 
States, __ CIT ___, Slip Op. 92-68 (May 12, 1992), as amended, Slip 
Op. 92-87, (June 9, 1992). 

Defendant argues that since the plaintiff has conceded that it is con- 
tent with its refund, there is no longer any case or controversy before the 
Court and the matter should be dismissed. “If the validity of the regula- 
tion is to be challenged, it must be done in the context of a civil action 
brought by a plaintiff that has been directly affected by the regulation 
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and thereby has the requisite standing to challenge its application in a 
case where an actual case or controversy is before the court for adjudica- 
tion. Letter from Dep’t of Justice, dated Dec. 10, 1992, at 2, citing Pagoda 
Trading Co. v. United States, 6 CIT 296, 298, 577 F. Supp. 22 (1983). 

Plaintiff agrees that Customs has complied with its obligation under 
paragraph 3 of this Court’s Judgment Order Slip Op. 92-67, as amended 
Slip Op. 92-87, by refunding to Goodrich with interest monies improp- 
erly withheld and plaintiff has expressed an intent not to pursue this ac- 
tion any further in a formal manner. Plaintiff asserts, however, that 
Customs promulgated a new regulation in place of the regulation held 
invalid by this Court that is even more restrictive and insidious than the 
last one. 

Paragraph 3 of the General Notice provides that no claimant may re- 
ceive substitution same condition (“SSC”) drawback unless the claim- 
ant is the same person who actually paid the duty on the imported 
merchandise. Because the duty may only be paid by the importer or his 
agent, the General Notice actually requires that the drawback claimant 
and the importer (viz, the owner) be the same person. Plaintiff’s Re- 
sponse to Defendant’s Post-Judgment Report at 2, citing General Notice 
at 2, para. 1(b)(3). Where this Court has ordered Customs not to require 
possession of the imported goods, Customs now requires ownership of 
the imported goods. Id. 

Plaintiff claims that Customs’ attempt to require ownership of the 
imported goods as a precondition for SSC drawback is contrary to the 
Court’s holding in this action and in Central Soya v. United States, 761 
F. Supp. 133 (CIT 1991), aff'd, 953 F.2d 630 (Fed. Cir. 1992) (interpret- 
ing 19 U.S.C. § 1313()(2) and accompanying legislative history), and 
Custom’s long-standing procedure for transferring the right to claim 
drawback (by the use of certificates of delivery). See Plaintiff's Response 
at 3-7 & n.3. 

Second, Plaintiff claims that contrary to the order of this Court, Cus- 
toms has not fully abandoned 19 U.S.C. § 191.141(h). Paragraph 5 of the 
Judgment Order, as amended, provides that “the Customs regulation 
codified at 19 C.F.R. § 191.141(h) was promulgated without public no- 
tice and comment as required by the Administrative Procedure Act, 
5 U.S.C. § 553m, and without any reasoned explanation for its adoption, 
and shall have no force or effect unless the procedures outlined in 
5 U.S.C. § 553 et seq. are followed.” Nonetheless, Paragraph 1(b) of Cus- 
toms’ General Notice continues to enforce portions of the invalid regula- 
tion by providing only that “section 191.141(h) * * * [is] no longer 
applicable [but only] insofar as [it] require[s] that the claimant must 
possess imported duty-paid merchandise.” 

This Court has held in earlier proceedings that “Customs must * * * 
comply with the APA notice and comment procedures until a new regu- 
lation is promulgated. Until such procedures are complied with, 
19 U.S.C. § 191.141(h) is suspended and shall have no force or effect, al- 
though Customs shall not use the invalidation of the regulation as an 
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excuse to refuse drawback to otherwise qualified claimants. Until anew 
rule is promulgated, Customs shall allow drawback claims based solely 
on the language of 19 U.S.C. § 1313(j)(2), and case law interpreting it.” 
B.F. Goodrich Co. v. United States, __ CIT ___, Slip Op. 92-68 at 
11-12 (CIT May 12, 1992). 

This Court now holds that until the parties have complied with the 
Court’s remand instructions, the Court retains jurisdiction over the 
case. The Court notes moreover, that “it always has jurisdiction with re- 
spect to the effect of its judgments * * *.” Holmes Products Corp. and 
Esteem Industries, LTD v. United States, __ CIT ____, Slip Op. 93-71 
at 2 (May 12, 1993). 

The Court has instructed Customs that it may not create drawback 
eligibility requirements in addition to those specified by Congress, spe- 
cifically by 19 U.S.C. § 1313G)(2). See B.F. Goodrich Co. v. United 
States, Slip Op. 92-68 at 6. This Court has further held that the only 
statutory qualification for making a drawback claim is that the duty was 
paid on the imported merchandise. See id. at 7; See also 19 U.S.C. 
§ 1313(j)(2); Madison Galleries, Ltd. v. United States, 7 Fed. Cir. (T) 
56,60,870 F.2d 627,631 (1989). The Court trusts that Customs will be 
mindful of the Court’s instructions not to create such additional re- 
quirements in its regulation. 

While the Court does not presume to intrude into the drafting of regu- 
lations by the Customs Service, neither does it intend to allow its deci- 
sions to be disregarded, circumvented or evaded. Inasmuch as there 
appears to exist a possibility of misinterpretation of the Court’s decision 
and order in Slip Op. 92-68, the Court invites the parties to that case to 
submit, as requested by the government, comments concerning compli- 
ance with the Court’s decision and order in Slip Op. 92-68. Such com- 
ments must be received by the Court not later than July 16, 1993. 


(Slip Op. 93-103) 


TORRINGTON Co., PLAINTIFF, AND FEDERAL-MoGuL Corp., PLAINTIFF- 
INTERVENOR v. UNITED STATES, DEFENDANT, AND SKF USA INc. AND 
SKF (U.K.) Lrp., DEFENDANT-INTERVENORS 


Court No. 91-08-00570 


Plaintiff challenges the following actions by the Department of Commerce, Interna- 
tional Trade Administration (“ITA”), alleging that these actions were unsupported by 
substantial evidence on the administrative record and not in accordance with law: the 
ITA’s (1) use of a methodology for adjusting United States price and Foreign Market 
Value (“FMV”) for the United Kingdom’s value added tax (“VAT”) that granted a circum- 
stance of sale adjustment to FMV to achieve tax neutrality; (2) method of calculating cash 
deposit rates for estimated duties; (3) in regard to exporter’s sales price (“ESP”) transac- 
tions, allowance of an adjustment to FMV for inventory carrying costs; and (4) failure to 
verify SKF (U.K.) Limited’s cost response. 
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Held: This case is remanded to the ITA to add the full amount of VAT paid on each sale 
in the home market to FMV without adjustment. ITA’s determination is affirmed in ail 
other respects. 

[Plaintiff's motion granted in part and denied in part; case remanded. ] 


(Dated June 9, 1993) 


Stewart and Stewart (Eugene L. Stewart, Terence P. Stewart, James R. Cannon, Jr., 
Geert De Prest, Margaret E.O. Edozien, William A. Fennell, Wesley R. Caine, Myron A. 
Brilliant, Robert A. Weaver and Amy S. Dwyer) for plaintiff The Torrington Company. 

Frederick L. Ikenson, P.C. (Frederick L. Ikenson, J. Eric Nissley and Joseph A. Perna, V) 
for plaintiff-intervenor Federal-Mogul Corporation. 

Stuart E. Schiffer, Acting Assistant Attorney General; David Cohen, Director, 
Commercial Litigation Branch, Civil Division, U.S. Department of Justice (Velta A. 
Melnbrencis and Jane E. Meehan); of counsel: John D. McInerney, Acting Deputy Chief 
Counsel for Import Administration, Dean A. Pinkert and Stephen J. Claeys, Attorney- 
Advisors, Office of the Chief Counsel for Import Administration, U.S. Department of 
Commerce, for defendant. 

Howrey & Simon (Herbert C. Shelley, Scott A. Scheele, Alice A. Kipel, Thomas J. Trendl 
and Juliana M. Cofrancesco) for defendant-intervenors SKF USA Inc. and SKF (U.K.) 
Limited. 


OPINION 


TsoucaLas, Judge: Plaintiff, The Torrington Company (“Tor- 
rington”), commenced this action to challenge certain aspects of the De- 
partment of Commerce, International Trade Administration’s (“ITA”) 
final results in the first administrative review of imports of antifriction 
bearings from the United Kingdom. Antifriction Bearings (Other Than 


Tapered Roller Bearings) and Parts Thereof From the United Kingdom; 
Final Results of Antidumping Duty Administrative Reviews (“Final Re- 
sults”), 56 Fed. Reg. 31,769 (1991). Substantive issues raised by the par- 
ties in the underlying administrative proceeding were addressed by the 
ITA in the issues appendix to Antifriction Bearings (Other Than Ta- 
pered Roller Bearings) and Parts Thereof From the Federal Republic of 
Germany; Final Results of Antidumping Duty Administrative Review 
(“Issues Appendix”), 56 Fed. Reg. 31,692 (1991). 


BACKGROUND 

On June 11, 1990, the ITA initiated an administrative review of im- 
ports of ball bearings, cylindrical roller bearings and parts thereof from 
the United Kingdom. Antifriction Bearings (Other Than Tapered Roller 
Bearings) and Parts Thereof From the Federal Republic of Germany, 
France, Italy, Japan, Romania, Singapore, Sweden, Thailand and the 
United Kingdom Initiation of Antidumping Administrative Reviews, 
55 Fed. Reg. 23,575 (1990). 

On March 15, 1991, the ITA published its preliminary determination 
in the administrative review. Antifriction Bearings (Other Than 
Tapered Roller Bearings) and Parts Thereof From the United Kingdom; 
Preliminary Results of Antidumping Duty Administrative Reviews and 
Partial Termination of Administrative Reviews, 56 Fed. Reg. 11,197 
(1991). 

On July 11, 1991, the ITA published its Final Results in this proceed- 
ing. Final Results, 56 Fed. Reg. 31,769. 





U.S. COURT OF INTERNATIONAL TRADE 49 


Torrington moves pursuant to Rule 56.1 of the Rules of this Court for 
judgment on the agency record alleging that the following actions by the 
ITA were unsupported by substantial evidence on the administrative re- 
cord and not in accordance with law: the ITA’s (1) use of a methodology 
for adjusting United States price (“USP”) and Foreign Market Value 
(“FMV”) for the United Kingdom’s value added tax (“VAT”) that 
granted a circumstance of sale (“COS”) adjustment to FMV to achieve 
tax neutrality; (2) method of calculating cash deposit rates for estimated 
duties; (3) in regard to exporter’s sales price (“ESP”) transactions, al- 
lowance of an adjustment to FMV for inventory carrying costs; and 
(4) failure to verify SKF (U.K.) Limited’s (“SKF”) cost response. Memo- 
randum in Support of Plaintiff's Motion for Judgment on the Agency Re- 
cord (“Torrington’s Memorandum”) at 5-26. 


DISCUSSION 


This Court’s jurisdiction over this matter is derived from 19 U.S.C. 
§ 1516a(a)(2) (1988) and 28 U.S.C. § 1581(c) (1988). 

A final determination by the ITA in an administrative proceeding will 
be sustained unless that determination is “unsupported by substantial 
evidence on the record, or otherwise not in accordance with law.” 
19 U.S.C. § 1516a(b)(1)(B) (1988). Substantial evidence is “relevant evi- 
dence as a reasonable mind might accept as adequate to support a con- 
clusion.” Consolidated Edison Co. v. NLRB, 305 U.S. 197, 229 (1938); 


Alhambra Foundry Co. v. United States, 12 CIT 343, 345, 685 F. Supp. 
1252, 1255 (1988). 


1. Circumstance of Sale Adjustment to FMV for Value Added Tax: 


Torrington challenges the ITA’s use of a methodology for adjusting 
USP and FMV for the United Kingdom’s VAT that granted a COS ad- 
justment to FMV to achieve tax neutrality. Torrington’s Memorandum 
at 10-14. 

Defendant argues that its actions were supported by substantial evi- 
dence on the administrative record and otherwise in accordance with 
law. Defendant’s Memorandum in Opposition to Plaintiff's Motion for 
Judgment Upon the Agency Record (“Defendant’s Memorandum”) at 
13-39. 

For a more detailed discussion of Torrington and defendant’s argu- 
ments on this issue, see this Court’s decision in Torrington Co. v. United 
States,17CIT _,__, Slip Op. 93-44 at 7-12 (March 29, 1993). 

SKF agrees with the defendant’s arguments on this issue. Opposition 
of SKF USA Inc. and SKF (U.K.) Limited to Torrington’s Motion for 
Judgment on the Agency Record (“SKF’s Opposition”) at 9-13. 

This Court has fully addressed these arguments and adheres to its de- 
cision on this issue in Federal-Mogul Corp. v. United States, 17 CIT 
ae , Slip Op. 93-17 at 15-22 (Feb. 4, 1993). This Court remands 
this issue to the ITA to allow the ITA to add the full amount of VAT paid 
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on home market sales to FMV without adjustment in conformity with 
this Court’s remand instructions in Federal-Mogul, 17 CIT at , Slip 
Op. 93-17 at 41. 


2. Calculation of Cash Deposit Rates: 


In this administrative review, the ITA used two different methodolo- 
gies for the actual calculation of dumping margins in cases where ESP 
sales were used: one for assessing duties on entries covered by the re- 
view, and the other for setting the cash deposit rate on future entries of 
the subject merchandise. Final Results, 56 Fed. Reg. at 31,771-72; 
Issues Appendix, 56 Fed. Reg. at 31,698-702. To calculate the assess- 
ment rate for ESP sales, the ITA “divide[d] the total PUDD [potential 
uncollected dumping duties — calculated as the total difference between 
foreign market value and U.S. price for an exporter] for the reviewed 
sales by the total entered value of those reviewed sales * * *.” Issues 
Appendix, 56 Fed. Reg. at 31,698-99 (emphasis added). To calculate the 
estimated cash deposit rate for ESP sales, the ITA “divided the total 
PUDD for each exporter by the total net U.S. price for that exporter’s 
sales * * *.” Jd. at 31,699 (emphasis added). 

Torrington argues that the ITA’s use of a methodology which results 
in an estimated cash deposit rate different from the assessment duty 
rate was unsupported by substantial evidence on the record and not in 
accordance with law. Torrington’s Memorandum at 5-10. 

Defendant argues that its actions were supported by substantial evi- 
dence on the administrative record and otherwise in accordance with 
law. Defendant’s Memorandum at 6-13. In addition, defendant argues 
that this issue is moot because of the publication of superseding cash 
deposit rates in Antifriction Bearings (Other Than Tapered Roller 
Bearings) and Parts Thereof From France; et al.; Final Results of 
Antidumping Duty Administrative Reviews, 57 Fed. Reg. 28,360 (1992). 
Defendant’s Memorandum at 3-6. 

For a more detailed discussion of Torrington and defendant’s argu- 
ments on this issue, see this Court’s decision in Torrington Co., 17 CIT 
at__, Slip Op. 93-44 at 12-14. 

SKF agrees with the defendant’s arguments on this issue. SKF’s 
Opposition at 5-9. 

The Court agrees with the defendant that this issue is now moot. 
However, the Court directs the defendant to this Court’s decision on this 
issue in Federal-Mogul, 17 CIT at __, Slip Op. 93-17 at 24-29. 


3. Inventory Carrying Costs: 


In the Final Results of this administrative review the ITA correctly 
adjusted ESP for imputed inventory carrying costs pursuant to 
19 U.S.C. § 1677a(e)(2) (1988). Torrington does not challenge this ad- 
justment. 

Pursuant to its new administrative practice, the ITA also made a cor- 
responding adjustment to FMV for imputed inventory carrying costs 
when comparing ESP sales to FMV sales. 
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Torrington objects to this adjustment by the ITA to FMV for imputed 
inventory carrying costs. Torrington’s Memorandum at 14-20. 

For a detailed discussion of Torrington and defendant’s arguments on 
this issue, see this Court’s decision in Torrington Co.,17 CIT at ___, 
Slip Op. 93-44 at 27-31. 

SKF agrees with the defendant’s arguments on this issue. SKF’s 
Opposition at 13-16. 

This Court adheres to its decision on this issue in Torrington Co., 
17CITat__, Slip Op. 93-44 at 31-34, and finds that the ITA’s adjust- 
ment to FMV for imputed inventory carrying costs pursuant to 
19 C.F.R. § 353.56(b)(2) (1991) was a reasonable exercise of the ITA’s 
discretion in implementing the antidumping duty statute and is 
affirmed. 


4. Failure to Verify SKF’s Cost Response: 


On October 9, 1990, Torrington requested the ITA to conduct verifi- 
cation of all responses submitted in this administrative review, includ- 
ing SKF’s cost response, pursuant to 19 U.S.C. § 1677e(b) (1988) and 
19 C.F.R. § 353.36 (1991).1 Administrative Record United Kingdom 
Public Document No. (“AR UK Pub. Doc. No.”) 131. SKF had not yet 
submitted its cost response to the ITA. AR UK Pub. Doc. No. 136. 

After SKF submitted its cost response, Torrington renewed its re- 
quest for verification alleging that SKF’s cost response was missing im- 
portant information and that some of the information reported was 
inconsistent. AR UK Pub. Doc. Nos. 218, 231. 

After the outbreak of the Persian Gulf War, the ITA decided to cancel 
verification of certain respondent’s information. However, evidence on 
the administrative record shows that the ITA never intended to verify 
SKF’s cost response and that Torrington was aware of the ITA’s inten- 
tion not to verify. AR UK Pub. Doc. Nos. 174, 185, 222. In a letter dated 
January 25, 1991, Torrington refers to the ITA’s decision not to verify 


1 19 U.S.C. § 1677e(b) states in pertinent part: 


(b) Verification 
The administering authority shall verify all information relied upon in making— 


* * * * * 


(3) a review and determination under section 1675(a) of this title, if— 

(A) verification is timely requested by an interested party * * *, and 

(B) no verification was made under this paragraph during the 2 immediately preceding reviews and determinations 
under that section of the same order, finding, or notice, except that this clause shall not apply if good cause for verifica- 
tion is shown. 
(Emphasis added). 


Since this was the first review of the outstanding antidumping duty order regarding antifriction bearings from the 
United Kingdom, the ITA was only required to conduct verification if timely requested by an interested party and only 
if good cause for verification was shown. 

The relevant section of the ITA’s regulations state: 


§ 353.36 Verification of information. 
(a) In general. (1) The Secretary will verify all factual information the Secretary relies on in: 
* 


* * * * « * 

(iv) The final results of an administrative review under § 353.22(c) or (f) if the Secretary decides that good cause 
for verification exist; and 

(v) The final results of an administrative review under § 353.22(c) if: 

(A) An interested party * * * not later than 120 days after the date of publication of the notice of initiation of 
review, submits a written request for verification; and 

(B) The Secretary conducted no verification under this paragraph during either of the two immediately preced- 
ing administrative reviews. 


19 C.F.R. § 353.36. 
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SKF’s cost response and goes on to request the ITA to reschedule the 
verifications it was canceling or for the ITA to conduct limited verifica- 
tion in Washington, D.C. AR UK Pub. Doc. No. 222. The ITA refused 
Torrington’s request. 

Torrington argues that 19 U.S.C. § 1677e(b)(3)(B) requires the ITA to 
verify all information used in an administrative review “if good cause for 
verification is shown.” Torrington cites to the House of Representatives 
Ways and Means Committee’s report on the Trade Remedies Reform 
Act of 1984, which was later incorporated into the Trade and Tariff Act 
of 1984, for a definition of “good cause.” The Report states that [g]ood 
cause could be such factors as a significant issue of law or fact, changed 
or special circumstances, discrepancies found in previous verifications, 
or the likelihood of a significant impact on the result.” H.R. Rep. No. 
725, 98th Cong., 2d Sess. 43 (1984). Torrington argues that anytime 
these or comparable circumstances are shown to exist, verification is re- 
quired. Torrington’s Memorandum at 23-25. 

Torrington argues that the analysis of SKF’s cost response that it pre- 
sented to the ITA showed that discrepancies in the response proved that 
good cause existed for verification of SKF’s cost response. Jd. at 25. Tor- 
rington argues that at a minimum the ITA should have conducted a 
modified form of verification of SKF’s cost response in Washington, 
D.C. Id. at 26. 

Torrington also points out that verification of SKF’s cost response in 
the original less-than-fair-value (“LTFV”) investigation turned up dis- 
crepancies which the ITA required SKF to remedy. Id. at 21. 

Defendant argues that Torrington waived its request for verification 
by not specifically raising the issue of the ITA’s failure to verify SKF 
(U.K.) Limited’s cost response in its case or rebuttal briefs before the 
administrative agency. As a result, the ITA was unaware that this was 
an issue which Torrington continued to pursue and did not specifically 
address it in the Final Results. Defendant’s Memorandum at 47 n.71. 

Defendant also argues that Torrington failed to show that good cause 
for verification of SKF’s cost response existed. Defendant argues that 
the ITA correctly requires more than mere speculation by a party re- 
questing verification in order for the ITA to find that good cause for veri- 
fication exists. Defendant argues that the ITA will not find good cause to 
verify if a request to verify is made prior to the submission of the data to 
be verified. Defendant also argues that the ITA will not find good cause 
to verify if the ITA finds that a respondent has addressed any perceived 
deficiencies in its responses and the party requesting verification has 
not shown that any remaining deficiencies will have an impact on dump- 
ing margins. Id. at 49. 

Specifically, defendant argues that the ITA evaluated SKF’s cost re- 
sponse, deficiency responses and its other responses and found the in- 
formation submitted to be credible. Therefore, the ITA determined that 
there was no need to verify SKF’s cost response. Jd. at 51-52. 
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Defendant also points out that Torrington failed to substantiate that 
any remaining problems with SKF’s cost response would have a signifi- 
cant effect on SKF’s dumping margin. Id. at 52. 

Finally, defendant points out that the ITA did consider conducting 
limited verifications in Washington, D.C., but rejected the idea for logis- 
tical and procedural reasons. Defendant states that the largest problem 
with verifications in Washington was that the ITA could not rely on the 
veracity of documents submitted under such a procedure. Jd. at 53-54. 

SKF agrees with the defendant’s arguments on this issue. SKF’s Op- 
position at 17-20. 

In response to defendant, Torrington argues that the fact that the 
ITA originally scheduled verification of SKF’s cost response, but can- 
celed it at least in part due to the outbreak of the Persian Gulf War, sup- 
ports Torrington’s contention that good cause for verification existed. 
Reply of Torrington Company, Plaintiff, to Responses of Defendant and 
Defendant-Intervenors to Torrington’s Motion for Judgment Pursuant 
to Rule 56.1 (“Torrington’s Reply”) at 16-17. 

Torrington points out that the defendant’s argument that Tor- 
rington’s request for verification was invalid because it was filed prior to 
the submission of SKF’s response data is misplaced because Torrington 
was required by 19 C.F.R. § 353.36(a)(v)(A) to request verification 
within 120 days of the initiation of review, which means the request had 
to be filed no later than October 9, 1990. SKF’s cost response was filed 
on October 18, 1990. Torrington’s Reply at 17; see AR UK Pub. Doc. 
No. 136. 

Further, Torrington argues that the defendant’s argument that a re- 
quest for verification for good cause must substantiate the degree of im- 
pact of any alleged deficiencies in a response on a respondent’s dumping 
margin imposes an impossible standard for showing good cause. Tor- 
rington argues that given the complexity of responses to be analyzed 
and the time constraints involved, it would be impossible for a domestic 
interested party to meet this burden. Torrington’s Reply at 18. 

Finally, Torrington argues that the defendant’s argument that verifi- 
cation in Washington, D.C. was rejected for logistical and procedural 
reasons is weak. Jd. at 18-20. 

As an initial matter, this Court finds that Torrington did not waive its 
request for verification because it did discuss the failure to verify in its 
general issues case brief. Administrative Record General Issues Docu- 
ment No. 146. In addition, there is no support for Torrington’s conten- 
tion that the ITA should have conducted limited verification in 
Washington, D.C. 

After examining the administrative record, this Court finds that the 
ITA never decided to conduct verification of SKF’s cost response. See AR 
UK Pub. Doc. Nos. 174, 185, 222. In addition, the ITA sent SKF a defi- 
ciency letter requesting SKF to supplement its cost response to deal 
with many of the problems identified by Torrington. AR UK Pub. Doc. 
No. 163. SKF provided all the information requested by the ITA. AR UK 
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Pub. Doc. No. 187. ITA deemed SKF’s cost response and supplemental 
submissions adequate and used SKF’s cost data for the Final Results. 

Torrington argues that if good cause, defined “as a significant issue of 
law or fact, changed or special circumstances, discrepancies found in 
previous verifications, or the likelihood of significant impact on the re- 
sults or comparable circumstances, exist the ITA is required to conduct 
verification. Torrington’s Memorandum at 23 (quoting H.R. Rep. No. 
725, 98th Cong., 2d Sess. 43). The above quotation represents examples 
of what Congress thought could be considered good cause. Nothing leads 
this Court to the conclusion that the presence of any one of these circum- 
stances requires the ITA to conduct verification. 

Torrington argues that there were significant issues of fact in dispute 
in regard to SKF’s cost response and that there had been significant 
problems with verification in the LTFV investigation. However, the ITA 
was aware of these issues and specifically dealt with, and resolved them, 
to its satisfaction. AR Pub. Doc. Nos. 163, 187. 

However, this Court believes the ITA goes too far in arguing that a 
party requesting verification for good cause must be able to substantiate 
the degree of impact alleged problems will have on the respondent’s 
dumping margin. All that is required is that the party requesting verifi- 
cation present a reasonable argument that there will be a significant im- 
pact. This does not mean that the party must exactly quantify the 
impact on the dumping margin.2 

But even a showing of a potentially significant impact on dumping 
margins is not enough. The statute and regulations clearly leave to the 
ITA’s discretion the determination of whether good cause for verifica- 
tion exists. 19 U.S.C. § 1677e(b); 19 C.F.R. § 353.36(a)(iv). If the ITA is 
satisfied with a respondent’s data and determines that good cause to 
verify does not exist, and the ITA’s determination is supported by sub- 
stantial evidence on the administrative record, this Court will uphold 
the ITA’s determination. 19 U.S.C. § 1516a(b)(1)(B). 

As discussed above, the ITA closely examined SKF’s cost response, re- 
quested additional information, and decided that good cause for verifi- 
cation did not exist. This Court finds that in this case, the ITA’s 
determination was supported by substantial evidence on the adminis- 
trative record and is affirmed. 

CONCLUSION 

In accordance with the foregoing opinion, this case is remanded to the 
ITA to add the full amount of VAT paid on each sale in the home market 
to FMV without adjustment. ITA’s determination is affirmed in all 
other respects. Remand results are due within thirty (30) days of the 
date this opinion is entered. Any comments or responses by the parties 
to the remand results are due within thirty (30) days thereafter. Any re- 
buttal comments are due within fifteen (15) days of the date responses 
or comments are due. 


2 In certain cases a significant impact could be 0.01% if it means the difference between assessment of duties and 
having a de minimis margin. 
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OPINION 


MuscraVvE, Judge: This case is before the Court on plaintiff's motion 
for rehearing and transfer. In Slip Op. 93-30 this Court dismissed plain- 
tiff’s action for lack of jurisdiction because plaintiff had failed to pay all 
liquidated duties prior to commencing the action, allegedly due to its 
pending bankruptcy. The plaintiff does not now assert that ruling that 
the Court is without jurisdiction is in error. Plaintiff moves the Court to 
vacate its order dismissing the case and to transfer the case pursuant to 
28 U.S.C. § 1631 (1993) to the district court for referral to the bank- 
ruptcy court. The defendant opposes plaintiff's motion. 

A motion for rehearing is addressed to the sound discretion of the 
court. United States v. Gold Mountain Coffee, 8 CIT 336, 601 F. Supp. 
212, 213 (1984). “A rehearing is a method of rectifying a significant flaw 
in the conduct of the original proceeding.” Jd., (quoting Nahrang Co. v. 
United States, 6 CIT 210, 211 (1983)). 

Plaintiff made no request for transfer in the original proceeding. 
However, 28 U.S.C. § 1631 provides that if a court 


finds that there is a want of jurisdiction, the court shall, if it is in the 
interest of justice, transfer such action or appeal to any other such 
court in which the action or appeal could have been brought at the 
time it was filed or noticed, and the action or appeal shall proceed as 
if it had been filed in or noticed for the court to which it is trans- 
ferred on the date upon which it was actually filed in or noticed for 
the court from which it is transferred. 


Plaintiff may lose its right to be heard on its potentially meritorious 
classification claim if the filing date in this Court is not preserved. The 
Court therefore concludes that it is in the interest of justice to grant 
plaintiffs motion for transfer. 

There appear at least two ways in which plaintiff might have its day in 
court on its classification claim. First, the bankruptcy court could 
authorize the payment of liquidated duties, thus overcoming the juris- 
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dictional obstacle which led to the dismissal of this case in Slip Op. 
93-30. Re-transfer to this Court would then be appropriate. Although 
dismissal for lack of jurisdiction is without prejudice, transfer is neces- 
sary to preserve plaintiffs rights in this circumstance, since a new filing 
of the classification claim may be barred by the 180 day statute of limita- 
tions. 28 U.S.C. § 2636 (1993); See Goldlawr, Inc. v. Heiman, 369 U.S. 
435, 82S.Ct.913, _— L.Ed. (1962). 

Second, the bankruptcy court could determine that the liquidation of 
the entries violated the automatic stay and was void ab initio. After the 
eventual liquidation of the entries, plaintiff would once again have the 
opportunity to protest the liquidation, and to challenge action on sucha 
protest in this court. Transfer is not required to preserve plaintiff's fil- 
ing date in this circumstance, since the statute of limitations runs from 
the date of denial of a protest. 28 U.S.C. § 2636. 

These actions appear to be within the jurisdiction of the bankruptcy 
court pursuant to 28 U.S.C. § 1334(b) (1993), notwithstanding the ex- 
clusive jurisdiction of this Court to resolve classification disputes under 
19 U.S.C. § 1581(a) (1993). See In re Apex Oil Company, 131 Bankr. 712, 
1991 U.S. Dist. Lexis 12,701 (E.D. Mo. 1991). Accordingly, the Court 
grants plaintiff's motion for rehearing, vacates the order of dismissal, 
and transfers this case to the United States District Court for the South- 
ern District of New York. 


(Slip Op. 93-105) 


Bousa, INC., FORMERLY KNOWN AS BULK O11 (USA), INC., PLAINTIFF Uv. 
UNITED STATES, DEFENDANT 


Court No. 90-12-00658-S 


[Plaintiff moves for rehearing, vacation of the Court’s previous order dismissing the 
case, and transfer. Held: The motion for rehearing is granted, the order of dismissal is 
vacated, and the case is transferred to the United States District Court for the Southern 
District of New York.] 


(Decided June 9, 1993) 


Herbert Peter Larsen, (Herbert Peter Larsen) for plaintiff. 

Stuart E. Schiffer. Assistant Attorney General; Joseph I. Liebman, Attorney in Charge, 
International Trade Field Office, Commercial Litigation Branch, United States Depart- 
ment of Justice (Carla Garcia-Benitez) for defendant 


OPINION 


MuscraVE, Judge: This case is before the Court on plaintiff's motion 
for rehearing and transfer. In Slip Op. 93-34 this Court dismissed plain- 
tiff’s action for lack of jurisdiction because plaintiff had failed to pay all 
liquidated duties prior to commencing the action, allegedly due to its 
pending bankruptcy. The plaintiff does not now assert that ruling that 
the Court is without jurisdiction is in error. Plaintiff moves the Court to 
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vacate its order dismissing the case and to transfer the case pursuant to 
28 U.S.C. § 1631 (1993) to the district court for referral to the bank- 
ruptcy court. The defendant opposes plaintiff's motion. 

A motion for rehearing is addressed to the sound discretion of the 
court. United States v. Gold Mountain Coffee, 8 CIT 336, 601 F. Supp. 
212, 213 (1984). “A rehearing is a method of rectifying a significant flaw 
in the conduct of the original proceeding.” Jd., (quoting Nahrang Co. v. 
United States, 6 CIT 210, 211 (1983)). 

Plaintiff made no request for transfer in the original proceeding. 
However, 28 U.S.C. § 1631 provides that if a court 


finds that there is a want of jurisdiction, the court shall, if it isin the 
interest of justice, transfer such action or appeal to any other such 
court in which the action or appeal could have been brought at the 
time it was filed or noticed, and the action or appeal shall proceed as 
if it had been filed in or noticed for the court to which it is trans- 
ferred on the date upon which it was actually filed in or noticed for 
the court from which it is transferred. 


Plaintiff may lose its right to be heard on its potentially meritorious 
classification claim if the filing date in this Court is not preserved. The 
Court therefore concludes that it is in the interest of justice to grant 
plaintiff's motion for transfer. 

There appear at least two ways in which plaintiff might have its day in 
court on its classification claim. First, the bankruptcy court could 
authorize the payment of liquidated duties, thus overcoming the juris- 
dictional obstacle which led to the dismissal of this case in Slip Op. 
93-34. Re-transfer to this Court would then be appropriate. Although 
dismissal for lack of jurisdiction is without prejudice, transfer is neces- 
sary to preserve plaintiffs rights in this circumstance, since a new filing 
of the classification claim may be barred by the 180 day statute of limita- 
tions. 28 U.S.C. § 2636 (1993); See Goldlawr, Inc. v. Heiman, 369 U.S. 
435, 82 S.Ct. 913, L.Ed. (1962). 

Second, the bankruptcy court could determine that the liquidation of 
the entries violated the automatic stay and was void ab initio. After the 
eventual liquidation of the entries, plaintiff would once again have the 
opportunity to protest the liquidation, and to challenge action on sucha 
protest in this court. Transfer is not required to preserve plaintiff's fil- 
ing date in this circumstance, since the statute of limitations runs from 
the date of denial of a protest. 28 U.S.C. § 2636. 

These actions appear to be within the jurisdiction of the bankruptcy 
court pursuant to 28 U.S.C. § 1334(b) (1993), notwithstanding the ex- 
clusive jurisdiction of this Court to resolve classification disputes under 
19 U.S.C. § 1581(a) (1993). See In re Apex Oil Company, 131 Bankr. 712, 
1991 U.S. Dist. Lexis 12,701 (E.D. Mo. 1991). Accordingly, the Court 
grants plaintiff's motion for rehearing, vacates the order of dismissal, 
and transfers this case to the United States District Court for the South- 
ern District of New York. 
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U.S. Court oF INTERNATIONAL TRADE, 
OFFICE OF THE CLERK, 
New York, NY, June 8, 1993. 


NOTICE OF CHANGES 
IN THE SCHEDULE OF FEES FOR THE 
U.S. COURT OF INTERNATIONAL TRADE 


Pursuant to USCIT R. 80(g), the Clerk’s Office shall charge fees for 
certain services as are consistent with the “Judicial Conference Sched- 
ule of Additional Fees for the United States District Courts.” 

The Judicial Conference, at its March 16, 1993 session, amended the 
item of the District Court Fee Schedule pertaining to searches of court 
records. The Conference also adopted Search Fee Guidelines to be ap- 
plied in connection with the imposition of the fee. 

Attached is a copy of the revised Court of International Trade Sched- 
ule of Fees and the new Search Fee Guidelines applicable to this court. 
The revised Schedule is identical in all respects to the March 1991 
Schedule, with the exception of the language for item No. 2-searches. 
The fee remains at $15.00. The new Guidelines are an addendum to 


Schedule and are intended to provide guidance as to the circumstances 
under which the Clerk’s Office will require the payment of the search 
fee. 

Language to be deleted appears in brackets with strikeovers. New 
language is indicated in bold type with a shaded background. 

The revised Schedule of Fees and new Search Fee Guidelines are 
effective June 1, 1993. 


Leo M. Gorpon, 
Assistant Clerk. 


Attachment 


SCHEDULE OF FEES 


(Effective November 1, 1988, as amended [Mareh1991] June 1, 1993) 
As provided by 28 U.S.C. § 2633(a) and the Rules of the United States Court of Interna- 
tional Trade, the clerk of the court shall collect the following fees: 
Filing Fees—USCIT R. 3(6): 


1. For filing an action other than once commenced under 28 U.S.C. 
§ 1581(d)(1) $120.00" 


2. For filing an action commenced under 28 U.S.C. § 1581(d)(1) 


3. For filing a complaint in an action commenced under 28 U.S.C. $§ 1581(a) 
or (b) prior to March 1, 1987 
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Attorney Admission Fees—USCIT R. 74(b)(3): 
For admission of an attorney to practice, including a certificate of admis- 


Additional Fees—USCIT R. 80(g): 


The clerk shall collect in advance from the parties fees for miscellaneous services as are 
consistent with the “Judicial Conference Schedule of Additional Fees for the United 
States District Courts.” The additional fees that are applicable to this court are as follows: 


1. For filing or indexing any paper not in a case or proceeding for which a 
case filing fee has been paid (e.g., filing a petition to perpetuate 
testimony, the filing of letters rogatory or letters of request, and the 
registering of a judgment pursuant to 28 U.S.C. § 1963) 


2. [For filing a requisition for and certifying the results of a seareh of the 
reeords of the court for judgments, decrees, other instruments, and 
suits-pending (for-each-ease-searehed)] For every search of the re- 
cords of the court for each case searched 


3. For certification or exemplification of any document or paper, whether 
the certification is made directly on the document or by separate 
instrument 


4. For reproducing any record or paper, including paper copies made from 
either original documents; or microfilm reproductions of the original 
records 


5. For reproduction of magnetic tape recordings, either cassette or reel- 
to-reel (including the cost of materials) 


6. For transcribing a record of any proceeding by a regularly employed 
member of the court staff who is not entitled by statute to retain the 
transcript fees for his or her own account, a charge shall be made at the 
same rate and conditions established by the Judicial Conference for 
transcripts prepared and sold to parties by official court reporters: 


Each additional 
First copy to copy to the same 
Original each party party 
$0.75 
75 
1.00 
1.00 


7. For each microfiche sheet of film or microfilm jacket copy of any court 
record, where available 


8. For retrieval of a record from a Federal Records Center, National 
Archives, or other storage location removed from the place of business 
of the court 


9. For a check paid into the court which is returned for lack of funds .... 
10. For a duplicate certificate of admission or certificate of good standing 


11. For handling registry fund, a charge shall be assessed from interest 
earnings and in accordance with the detailed fee schedule issued by the 
Director of the Administrative Office of the United States Courts .... 





U.S. COURT OF INTERNATIONAL TRADE 


INTRODUCTION 


The following guidelines reflect, to the greatest extent possible, (1) the role of the 
Clerk’s Office in providing information to the public about cases in the court, and (2) the 
limited amount of resources and personnel available in the Clerk’s Office. These guide- 
lines attempt to strike a fair balance between these two competing concerns. 


SEARCH FEE GUIDELINES 
Guideline No. 1: 


A search fee will not be charged for a single request for a “retrieval” of basic informa- 
tion, which is defined as a query for any basic information readily retrievable from a 
docket sheet. A request of this nature is considered a “retrieval” and is not a “search” un- 
der the court’s Schedule of Fees, unless the request is written and requires a written re- 
sponse. 

Basic information is defined as any information which is easily retrievable from a 
docket sheet. Basic information which may be retrieved without a search fee may include: 
(1) the name of a party when the case number is provided: (2) the number of a case when 
the plaintiff or defendant is known; (3) the date a complaint was filed when the case num- 
ber is provided; (4) the name of a party’s attorney when the case number is provided; 
(5) the status of the case generally when the case number is provided. 

The public is encouraged to come to the court to conduct their own searches for infor- 
—— Within limits, the Clerk’s Office will assist those attempting to use the docket 
sheets. 

If the request is made by telephone, and does not require a written response, no charge 
_ be imposed if it is a single request and can be answered easily by examining a docket 
sheet. 


Guideline No. 2: 
With limited exceptions, the $15 search fee shall be charged for all written search re- 


quests. 

A written request is defined as any search request made in writing which requires a 
written response. Because of the time and resources which must be expended in order to 
respond to a written request, such a request shall be considered a search which is subject 
to the fee, even if the request is for basic information which may be obtained from a docket 
— The combination of the search and the written response justify the imposition of the 

ee. 

The search fee should be included with the request, and the court will not process a 
written request until the search fee is received. 


Guideline No. 3: 


A search fee will be charged for any request which requires a physical search of the 
court’s records. 

A request for information which is not easily accessible from a docket sheet (i.e., any- 
thing other than “basic” information) and which therefore requires a physical search of 
the court’s records will be considered a “search” which is properly chargeable under the 
court’s Schedule of Fees. 

Chargeable searches include, but are certainly not limited to, requests for information 
whether a certain person has ever been a plaintiff or defendant in any case. In this situ- 
ation, where the search will take considerable time, the fee will be charged even if the re- 
questor does not ask for a certificate of the search. 


Guideline No. 4: 

The clerk has general authority to refuse to conduct searches which are unreasonable 
or unduly burdensome. 

The Clerk’s Office has the responsibility of being responsive to parties in interest to 
cases pending in the court. However, this does not mean that either the public or govern- 
ment agencies has an unfettered right to make unreasonable or unduly burdensome de- 
mands upon the resources and personnel of the Clerk’s Office. The clerk may (and should) 
refuse to conduct searches which would require a disproportionate expenditure of time 
and/or resources, and should encourage entities making such requests to conduct their 
own search of court records. 
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This procedure applies to federal agencies as well. Although search and copying fees are 
waived for federal agencies, the clerk is not required to accommodate search requests 
from such agencies which are unduly burdensome or time-consuming. Because of the vol- 
ume of requests that often comes from federal agencies, the court may invite or encourage 
federal agencies (or a local representative), to come into the court to conduct their own 
searches and will allow them to use court copy facilities. 
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U.S. Customs Service 


Treasury Decisions 


Drawback decisions, synopses of: 

Companies T.D. No. 
American Cyanamide Co. ...............0-005- 93-42-A 
Amoes Cnemicat COn 266603 donk ks esc ee bess 93-42-B 
ROHN Os 5 oie circa ame lew is cork wea eas 9342-1 
Chemical and Metal Industries, Inc. 

Chromatic Technologies, Inc 
BWR Ore © NE © OI a5 eo nin o weg'n ee eke 0 cleat e 93-42-E 
Day International, Inc 
Dow Chemical Co 
E.I. du Pont de Nemours & Co. 
PERInOO OOM so oye coins mG atte eres Hasler ena es 
ESO CORD: oc 25 85a s = She ness Se ee ee oe 
Farmers Investment Co. (FIC) d/b/a Santa Cruz 
Welln PRICED Oe 6.5 ie aire isos ATES a Anion tualatave'e da 93-42-J 
Kendall Co 
NETIC RORERSNGS 8 ore) x5 -c ects cael nce eee 
Lyondell Polymers Corp. 0... 0.0 eee cc ces 93-42-M 
Mallinckrodt Specialty Chemicals Co. ........... 93-42-N 
Mobil Chemical Co., Div. of Mobil Oil Corp. ...... 93-42-O 
CUE CONG oo ale arse cies cM Ree nelaw's owe cle e 93-42-P 
Pe cr NIC RS NIN os oss 3 oe eee ca ge ceteen 93-42-Q 
PRT OCC RG CGS aiaia cists o ciniee ents ewan 93-42-3 
Pilot Industries of Texas, Inc. 
Roektand Industries: Inc... 2... ccc ec e's 93-42-S 
STC Submarine Systems, Inc. ................. 93-42-T 
Sandoz Chemicals Corp: «oi... cece eee ce eews 93-42-U 
Sequa Chemicals, Inc 93-42-V 
SINGIN rahe: dix) oie. os ae ee Me Aor aise we 93-42-W 
SEO OWEN V COS v5. 0c winctine nwo secucseees 93-42-X 
UNO-VEN Co 9342-4 
RMU EAMNEIEIOS, 7a oc. Biase Slot ors Wie wa tle sceacte et ante 93-42-Y 
Welch Foods Inc., d/b/a Welch’s 
Merchandise: 

Alkyl aromatic labelled as PAL-2 
Aluminum: 

Can bodies and ends 

Foil, coated 
Aminophenol, p- 
Ammonium salts 
Antimony: 

Pentachloride, spent 

Trioxide 
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Drawback decisions — continued: 
Merchandise — continued: 
Aramid yarns 
Benzene 
C.I. solvent blue 70 
Cotton/rayon fabric, woven 
Cupric acid 
Cyanuric chloride 
Decabromodiphenyloxide 
4,4’-diamino-2,2-stilbenedisulfonic acid 
2-diazo-1-naphthoquinone 5-sulfonyl chloride .... 
Dodecyl] benzene, straight chain 
Eagle 675 
5-ethyl pyridine 2,3 dicarboxylic acid 
Ethylbenzene 
Ethylene 
Diamine 98% (EDA) 
Fibers, optical 
Grape juice concentrate, red and white 
Greige goods, unfinished woven cotton and 
polycotton 
Heptanoic acid 
Iron: 
Oxide 


~~ 
> 
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Isophorone diamine 
Kingwire (copper clad steel wire coated hytrel) ... 93-42-T 
Magnetic powder 
Metallized dye 
PMU CRIOPOLOLID: 6 o.5.5. vo14.2 o » bile vate wis wormage 93-42-G 
Nigrosine dye 
Pecan nuts, unshelled 
Pelargonic acid 
Petroleum, crude and petroleum derivatives 93-42-1,2,3,4 
Polybutylene terephthalate 
Polyester binder fiber tow, low melt 
Polyethylene: 
Prime low density 
Terephthalate film 
Wax 
Wide spec low density 
Polypropylene wax 
Rhodamine 5G and 3B 
Silica, fumed 
Styrene acrylate copolymer 
Sulfanilic acid, p- 
Titanium dioxide 
TRH spilon black 
2,3,4-trihydroxy benzophe none 
Xylene-formaldehyde resin, m- 
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ORDERING OF BOUND VOLUMES 


Bound volumes of material originally published in the weekly Customs BULLETIN 
may be purchased from the Superintendent of Documents, U.S. Government 
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rect payment directly to: Superintendent of Documents, U.S. Government Printing 
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Recently published bound volumes are noted below: 
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